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2019 was a year full of events as far as
the public procurement system in Romania
is concerned, if we consider the organization
in Bucharest of the 6th meeting of the
Network of First Instance Review Bodies on
Public Procurement from the Member
States of the European Union, the National
Council for Solving Complaints playing an
important role of moderator/ mediator of the
major items in the meeting agenda.

The number of complaints is an
indicator of the malfunctions within the
system, and the amendment and the
supplementation of the new legal
frameworks reveals, most probably, other
hardships, for choice, related to the accurate
assimilation reading thereof.

The jurisdictional mechanism provided
by the Council proved to be capable of
generating in a short period of time lawful
and grounded solutions which determined
the majority of the persons damaged by the
contracting authorities to address it. For an
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unitary approach in settling the complaints
by the 11 chambers, the prevention and
decrease or removal of the inconsistencies
in the chambers’ approaching of the cases,
the Council continued to organize
consultation meetings with the magistrates
involved in the settlement of the disputes
related to the public procurements,
especially from the courts of appeal, but also
with experts from the National Agency for
Public Procurements. It becomes more
obvious that the focused effort of the
professionals is more than ever required in
order to deal with the changes arising at an
acceleratedrate.

Maintaining the focus on providing some
fast and quality results, corroborated with
the accumulated experience in those 14
years following the creation, have
strengthened the position of the Council in
the specialised administrative-jurisdictional
system and equally, diminished the
vulnerabilities of the institution.

The Council proposes to strengthen its
functional capacity and to identify unitary
practical and predictable solutions on the
complaints which would exclude possible
disputes. Certainly, together with the
efficiency of the legal act, one of the
undertaken objectives is still the increase of
the economic operator’s trust in the
administrative jurisdiction..

As we mentioned above, the
insufficiencies in the system are outlined the
best in the complaints forwarded to the
Council by the business environment, body
that is to continue to endeavour to obtain
justice, but it mainly depends on the quality
and the coherence of the legal framework.
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(N.C.S.C.) is a specific jurisdictional body
(in the field of the public procurements),
created in order to guarantee the
compliance with the legislation by the
contracting authorities, due to its main role
of remedy and in the alternative, of
cancellation in the unlawful award
procedures.

The Council is an administrative body
of public law, with jurisdictional powers,
which benefits from the independence
necessary for fulfilling the administrative-
jurisdictional deeds, insubordinate to any
public authority or institution and compliant
with the provisions of the Romanian
Constitution art. 21(4).

Although the activity of the Council for
Solving Complaints lodged by the business
operators under the procedures for the
award of the public procurements/ sectoral/
concession ones leads to the framework of
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1. GENERAL GONSIDERATIONS

1.1.THEN.C.S.C. ROLE AND MISSION

the judiciary, it cannot be regarded as part
thereof due to its nature, therefore being a
part of the executive-administrative power.

Pursuant to the legal provisions',
those 36 members of the Council, at least
half of whom have a Bachelor’s degree in
law, with a 9-year seniority in the legal field,
are special public servants, appointed by
the decision of the Prime Minister, at the
proposal of the President of the Council
upon successfully passing a competition®.

The main task of the Council members
consists in the settlement of the complaints
lodged under the award procedures,
through specialized chambers, consisting
of 3members’.

Pursuant to the provisions of the
article 12 correlated to the article 3 (a) in the
Actno. 101/2016, the Council duty is limited
to settling the complaints lodged under the
award procedures provided by the article 68
in the Act no. 98/2016", article 82 in the Act
no. 99/2016° and art. 50 in the Act no.
100/2016°, however it has been enhanced
by the amendments made to these acts, by
the Government Emergency Ordinance no.
45/2018, regulation that adds new
paragraphs to the provisions of the article
68 in the Act no. 98/2016 and of the article
82 in the Act no. 99/2016, regulating the
award procedure applied to welfare
services and to other specific services.

With regard to the Council duties, the
European Court of Justice practice is
relevant as follows:

' The annex no. 1 to the Regulations for the organization and operation of the National Council for Solving Complaints approved under
the Government Resolution no. 1037/2011, published with the Official Gazette, Part |, no. 775 as of the 02nd of November 2011
* Pursuant to the article 45 correlated to the article 46 in the Act no. 101/2016

The article 13 in the Act no. 101/2016
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The Act 98/2016 on public procurements, as subsequently amended and supplemented
The Act no. 99/2016 on sectoral procurements, as subsequently amended and supplemented
The Act no. 100/2016 on the concessions of works and concession of services, as subsequently amended and supplemented
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* The case C-26/03 Stadt Halle and
RPL Lochau, paragraphs 33 and 34 of the
Judgement dated 11.01.2005 ,Where a
contracting authority decides not to initiate
an award procedure on the ground that the
contract in question does not, in its opinion,
fall within the scope of the relevant
Community rules, such a decision
constitutes the very first decision amenable
to judicial review. Having regard to that
case-law and to the objectives, scheme and
wording of Directive 89/665, and in order to
preserve the effectiveness of that directive,
it must be concluded that any act of a
contracting authority adopted in relationto a
public service contract within the material
scope of Directive 92/50 and capable of
producing legal effects constitutes a
decision amenable to review within the
meaning of Article 1(1) of Directive 89/665,
regardless of whether that act is adopted
outside a formal award procedure or as part
of such a procedure”.

* The case C-391/15 Marina del
Mediterraneo SL and Others versus
Agencia Publica de Puertos de Andalucia,
paragraph 26 of the Judgment dated
05.04.2017: , It should be noted that the
wording of Article 1(1) of Directive 89/665
assumes, by using the words ‘as regards ...
procedures’, that every decision of a
contracting authority falling under EU rules
in the field of public procurement and liable
to infringe them is subject to the judicial
review provided for in Article 2(1)(a) and (b)
of that directive. That provision thus refers
generally to the decisions of a contracting
authority without distinguishing between
those decisions according to their content

or time of adoption (see judgment of
11 January 2005, Stadt Halle and RPL
Lochau, C 26/03, EU:C:2005:5, paragraph
28 and the case-law cited)”.

Pursuant to law, N.C.S.C. operates by
virtue of its own Regulations of organization
and operation which was approved under
the Government Resolution no. 1037/2011".
While carrying out its activity, N.C.S.C.
observes solely the law; while exercising its
duties, the Council renders decisions and
while carrying out its activity, the Council
provides the coherent enforcement of the
effective law, according to the specifically
regulated law principles® - lawfulness,
expedience, contradictoriality, the
provision of right to defence, the
impartiality and the independence of the
administrative-jurisdictional activity.

Pursuant to the article 14 (1) in the Act
no. 101/2016, the complaints lodged by the
business operators via administrative-
jurisdictional proceeding are assigned for
settlement at random, by electronic means,
to a chamber consisting of three Council
members, out of which at leas one member
is graduate in law, with a minimum nine-year
seniority in the legal field. The chamber is
chaired by one of its members, appointed
based on the rotation procedure.

For the proper operation of the
institution and for expedient settlement of
the complaints lodged by the business
operators, each chamber for solving the
complaints receives the assigned technical
and administrative staff employed under
contract and graduate in legal, business or
technical fields.

" Published with the Official Gazette, Part | no. 775 as of the 2nd of November 2011

® The article 15 in the Act no. 101/2016
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The Council President, elected from
among the members of the Council, for a 3-
year-period’, by secret voting, with absolute
majority’® of the Council members, must be
a graduate in law" and has the power of
ChiefAuthorising Officer™.

The amount of work pursued by
N.C.S.C. is reflected mainly by the number
of submitted complaints, by the number of
issued decisions and conclusions and by
the number of solved files, whereas the
quality and results of the Council activity are
reflected by the number of the decisions
that were appealed with the Courts of
Appeal, in the territorial jurisdiction in the
area where the contracting authority is
headquartered and by the number of
appeals granted.

It must be emphasized that, in addition
to the settlement of the complaints lodged
under the award procedures for the public
procurement contracts, sectoral
procurement and concessions of works
and/or services, the Council has the power:

* to solve the complaints lodged under
the award procedures for the public-
private partnership contracts® regulated
by the Government Emergency Ordinance
no. 39/2018™ as subsequently amended
and supplemented;

* to solve the complaints lodged under
the award procedures for the public
procurement contracts in fields of
defence and security, regulated by the
Government Emergency Ordinance no.
114/2011", for which purpose the
counsellors solving the complaints are
authorized, in compliance with the
provisions of the Act no. 182/2002 on the

protection of classified information, as
subsequently amended and supplemented.
For this reason, in order to exercise its
powers regulated by the Government
Emergency Ordinance no. 114/2011 on the
award of public procurement contracts in
the field of defence and security, a
regulation in force as of the 1st of October
2012, the Council became an «Entity
holding classified information», for which
purpose the following actions were
pursued:

* the system of relationships with the
Appointed Authority for Security — ADS
(specialized within the Intelligence Service
— SRI)was established;

* the lawful measures were taken in
the relationship with ORNISS (National
Registry Office for Classified Information)
for commencing and developing the
checkout procedures with a view to issuing
the security certificates and the permits of
access to classified state information;

* security certificates and permits of
access to classified information were
obtained;

* measures were implemented for
physical protection against unauthorized
access to classified information, personnel
protection and protection of the sources
generating information;

* approval was issued for the
commencement of the IT system Security
Accreditation process;

* the IT system Security Accreditation
Strategy was issued;

* the IT system Security Accreditation
was obtained.

° With the possibility of renewing the commission one time
" The article 38 in the Act no. 101/2016

" Pursuant to the article 44 in the Act no. 101/2016

"> Pursuant to the article 40 in the Act no. 101/2016

 Pursuant to the article 29 in the Government Emergency Ordinance no. 39/2018

* The Government Emergency Ordinance no.39/2018 on the public-private partnership, as subsequently amended and supplemented
' The article 188 in the Government Emergency Ordinance no. 114/2011 on the award of certain public procurement contracts in the
defence and security fields, published with the Official Gazette no. 932/29.12.2011

WWW.CNSC.ro

5




NATIONAL COUNCIL
# /| FOR SOLVING
(|| COMPLAINTS

It is worth mentioning that, in
compliance with the provisions of the
Government Resolution no. 583/2016
approving the National Anticorruption
Strategy for the period of 2016-2020, the
performance indicator sets, the risks related
to the strategy goals and measures and the
sources for the checkout, the inventory of
the measures of institutional transparency
and prevention of corruption, the indicators
for assessment, as well as the standards for
publication of the information of public
interest, the Council adhered to the
fundamental values, the principles, the
goals and the mechanism of monitoring
provided in such regulation, upholding the
anticorruption fight and promoting the
fundamental values in terms of integrity,
priority of public interest, transparency of
the decision-making process and
unhindered access to the information of
publicinterest.

Moreover, the Council passed the
Integrity Plan, under which the institution
identified its own risks and institutional
weaknesses related to the main working
process and established measures for
strengthening the prevention mechanisms
already in place.

In 2019, the Council took part actively
in all the meetings, working groups,
sessions, etc. held by various public
institutions (the Parliament of Romania, the
National Agency for Public Procurement,
the National Office for Centralized
Procurements, the Courts of Appeal, etc.) or
in partnership with them for the purposes of
passing and strengthening the legislation,
interpreting the same for creating a shared
practice in terms of the unitary approach of
the legal provisions in the public
procurement field transposing the public
procurement-related directives.
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