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FLORENTINA DRĂGAN 
N.C.S.C PRESIDENT

In the context of limita-
tions generated by the COVID 
pandemic and by the modi-
fication of the legal back-
ground which regulates the 
public/sectorial procure-
ments and the services and 
works concessions, taking 
into consideration that two 
normative were adopted in 
order to amend the entire 
legislative package in the 
field of public/sectorial pro-
curements and the services 
and works concessions (a.n. 
- Government Emergency 
Ordinance no. 25/2021 on the 
revision and completion of 
several normative acts in the 
field of public procurements 
and Government Emergency 
Ordinance no. 3/2021 on the 
revision and completion of 
several normative acts in 
the field of public procure-
ments), which have gener-
ated through their content 
debates and controversies 
in relation to the interpreta-
tion and application way, one 
might say that the year 2021 
represented a major chal-
lenge which our institution 
had to confront. 

In these increasingly hard-
er conditions, the Council 
has permanently fulfilled its 
role of guarantor for the cor-
rect implementation of the 
legislation in the national 
system of public procure-
ments, by solving with ce-
lerity the complaints lodged 

during the award procures, 
in the context in which their 
number increased in the 
year 2021 with approximately 
15.1% in comparison with the 
previous year.  

The jurisdictional mecha-
nism endures by the Council 
with only 32 solving counsel-
lors, until September 2021, 
and with only 35 solving 
counsellors, since the end 
of September 2021, proved 
to be capable of adequately 
managing a situation which 
tipped the balance in favour 
of lodging the complaints 
during the award procedures 
initiated in the medical and 
large infrastructure fields. 

Although the workload 
was extremely heavy and 

despite the diverse restraints 
which it is confronting, the 
Council issued lawful and 
grounded solutions, which 
determined the majority of 
business operators, persons 
injured by the acts issued 
during the initial award pro-
cedures by the contracting 
authorities/entities, to ad-
dress especially the adminis-
trative-jurisdictional manner 
for solving the disputes. 

This fact confirms the es-
sential role of the Council, 
recognised even by the 
European Commission in the 
CVM reports, namely that our 
institution represents an ef-
ficient filter for preventing a 
significant number of irregu-
larities in the undergoing 
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public procurement proce-
dures, both in the case of the 
projects funded by national 
funds and by European funds.

Therefore, in the year 
2021 the total estimated val-
ue of the award procedures 
under which the N.C.S.C. 
rendered decisions was 
77.320.050.850,70 RON, the 
equivalent of 15.714.179.914,38 
EURO. The total estimated 
value of the award proce-
dures under which the N.C.S.C. 
rendered decisions of admis-
sion and, implicitly, of remedy 
for the award procedures was 
24.238.929.888,91 RON (the 
equivalent of 4.926.211.261,05 
EURO).

In the year 2022, the role 
of our institution will prove 

even more crucial in the con-
text of the implementation 
of public investment proj-
ects financed by the funds 
soon to be allocated through 
the National Recovery and 
Resilience Plan, which will 
imply the conducting of a 
higher number of public 
procurements, considering 
the fact that our institution 
is the perpetual guarantor of 
the full and sustainable im-
plementation of the national 
strategy in the field of public 
procurements, a recommen-
dation specified by our coun-
try inclusively in the N.R.R.P.  

In conclusion, we can 
state that considering the 
experience accumulated in 
the 15 years since founding 

the Council will continue to 
be a guarantor for the appli-
cation of the letter and spirit 
of the law and will continue 
to emphasise the rendering 
of rapid solutions which will 
enforce its position in the 
specialised administrative-
jurisdictional system.

In the following, we will 
present at large the data for 
the activity developed by 
the Council in the year 2021, 
mentioning that the percent-
age of decisions which were 
entirely/partially modified or 
abolished by the Courts of 
Appeal was relatively small, 
a fact which reconfirms the 
quality and complexity of 
this institution with a small 
budget in relation to its real 
necessities.
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ACTIVITY 
REPORT 2021

Functional since September 2006, the NATIONAL COUNCIL FOR 
SOLVING COMPLAINTS (N.C.S.C.) is a specific jurisdictional body cre-
ated in order to guarantee the compliance with the legislation in 
the field of public procurements by the contracting authorities� 

The Council was conceived as an administrative body of public 
law, with jurisdictional powers, which respects the constitutional 
provisions of Article 21 paragraph (4)� Therefore, it benefits from 
the independence of fulfilling the administrative-jurisdictional act, 
insubordinate to any public authority or institution� 

Although the activity of solving the complaints lodged by busi-
ness operators under the award procedures of the public procure-
ments/sectoral/concession contracts leads to the framework of the 
judiciary, it cannot be regarded as part thereof due to its nature� 
This organism is a part of the executive-administrative power due 
to its main role of remedy and, in subsidiary, of cancellation of the 
illegal award procedures� 

At the end of 2021, the Council had 35 counsellors for solving the 
complaints in the field of public procurements, public servants with 
special status, appointed by the decision of the Prime Minister, at 
the proposal of the Council’s President, upon successfully passing 
a competition1� 

At least half of them have a Bachelor’s degree in law and a 
10-year seniority in the field of law� The main task of the Council 
members is solving the complaints lodged under the award proce-
dures, through specialised chambers formed by three members2� 

Pursuant to the provisions of Article 12 correlated to Article 
3 letter a) of Law no� 101/2016, the competence of the Council is 
limited to settling the complaints lodged under the award pro-
cedures provided by Article 68 of Law no� 98/20163, Article 82 of 
Law no� 99/20164, and Article 50 of Law no� 100/20165� However, it 
was enhanced through the amendments made to these normative 
acts by the Government Emergency Ordinance no� 45/2018, which 
introduced new paragraphs to the provisions of Article 68 of Law 
no� 98/2016 and Article 82 of Law no� 99/2016, regulating the award 
procedure applied to social services and to other specific services� 
According to the national legislation, N�C�S�C� operates on the ba-
sis of its own Organisation and Operating Regulations, approved 
through Government Decision no� 1�037/20116� 

In its activity, N�C�S�C� shall be subject only to the law; in exer-
cising its attributions, the Council adopts decisions; in carrying 
out its activity, the Council ensures the coherent application of 
the law in effect, according to the principles of law expressly reg-

ulated7: legality, celerity, con-
tradictoriality, ensuring the 
right to defence, impartial-
ity, and independence of the 
administrative-jurisdictional 
activity� 

Pursuant to Article 14 para-
graph (1) of Law no� 101/2016, 
the complaints lodged by 
business operators via ad-
ministrative-jurisdictional 
proceeding are assigned for 
settlement at random, by 
electronic means, to a cham-
ber consisting of three Council 
members� At least one of them 
is graduate in law, with a mini-
mum 10 year seniority in the 
legal field� 

The chamber is chaired by 
one of its members, appointed 
in accordance with the rota-
tion principle� For the proper 
operation of the institution 
and for expedient settlement 
of the complaints lodged by 
the business operators, each 
chamber for solving the com-
plaints receives the assigned 
technical and administrative 
staff with public servants sta-
tus, graduates in legal, busi-
ness or technical fields� The 
President of the Council has 
to be a law graduate8 and has 
the quality of Chief Authoris-
ing Officer9� He/she is elected, 
for a period of three years, by 
secret voting from among the 
members of the Council, with 
absolute majority10 of the solv-
ing counsellors votes�

1.1. THE ROLE AND MISSION OF N.C.S.C.

1. Pursuant to Article no. 45 of Law no. 101/2016, corroborated with Article 46 
2. Article 13 of Law no. 101/2016
3. Law no. 98/2016 on public procurements, as subsequently amended and supplemented
4. Law no. 99/2016 on sectoral procurements, as subsequently amended and supplemented
5. Law no. 100/2016 on the concessions of works and concession of services, as subsequently amended and supplemented
6. Published in the Official Gazette, Part I no. 775 as of the 2nd of November 2011  
7. Pursuant to Article 15 of Law no. 101/2016  
8. Pursuant to Article 44 of Law no. 101/2016  
9. Pursuant to Article 40 of Law no. 101/2016
10. Article 38 of Law no. 101/2016  
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The activity performed by N�C�S�C� is reflected mainly by the num-
ber of submitted complaints, by the number of issued decisions and 
conclusions, and by the number of solved files, whereas the quality 
and results of the Council’s activity are reflected by the number of 
the decisions that were appealed with the Court of Appeal in the 
territorial-jurisdiction area where the contracting authority is head-
quartered, and by the number of complaints granted as definitive 
in the form pronounced by the Council� 

In addition to the settlement of the complaints lodged under the 
award procedures for the public procurement contracts, sectoral 
procurement and concessions of works and/or services, the Council 
has the power to: 
n  solve the complaints lodged under the award procedures for 

the public-private partnership contracts11 regulated by the 
Government Emergency Ordinance no� 39/201812 as subse-
quently amended and supplemented; 

n  to solve the complaints lodged under the award procedures 
for the public procurement contracts in fields of defence and 
security, regulated by the Government Emergency Ordinance 
no� 114/201113, for which purpose the counsellors solving the 
complaints are authorised, in compliance with the provisions 
of Law no� 182/2002 on the protection of classified informa-
tion, as subsequently amended and supplemented� 

For this reason, in order to exercise its competences regulat-
ed by the Government Emergency Ordinance no� 114/2011 on the 
award of public procurement contracts in the field of defence and 
security, a normative act in force as of the 1st of October 2012, the 
Council became an «Entity holding classified information», for 
which purpose the following actions were pursued: 
n  the system of relationships with the Appointed Authority for 

Security - ADS (specialised unit within the Intelligence Ser-
vice-SRI) was established; 

n  the lawful measures were taken in the relationship with OR-
NISS (National Registry Office for Classified Information) for 
commencing and developing the checkout procedures in or-
der to issue the security certificates and the permits of access 
to classified state information; 

n  security certificates and permits of access to classified infor-
mation were obtained; 

n  measures were implemented regarding physical protection 
against unauthorised access to classified information, per-
sonnel protection, and protection of the information generat-
ing sources; 

n  the commencement of the IT system’s Security Accreditation 
process was approved;

n  the IT system’s Security Accreditation Strategy was issued; 

n  the IT system’s Security 
Accreditation was ob-
tained� 

It is worth mentioning that, 
in compliance with the pro-
visions of the Government 
Decision no� 583/2016 on the 
approval of the National An-
ticorruption Strategy for the 
2016-2020 period, of the per-
formance indicator sets, of the 
risks related to the strategy 
goals, of the strategy measures 
and the checkout sources, 
of the inventory comprising 
the measures of institutional 
transparency and prevention 
of corruption, of the assess-
ment indicators, as well as of 
the publication standards for 
the information of public inter-
est, the Council adhered to the 
fundamental values, the prin-
ciples, the goals, and the mon-
itoring mechanisms regulated 
by the respective normative 
act, upholding the anticorrup-
tion fight and promoting the 
fundamental values concern-
ing integrity, priority of public 
interest, transparency of the 
decision-making process, and 
unhindered access to the in-
formation of public interest� 
Moreover, the Council passed 
the Integrity Plan, document 
under which the institution 
identified its own risks and in-
stitutional weaknesses related 
to the main working processes 
and established measures for 
strengthening the prevention 
mechanisms already in place�

GENERAL CONSIDERATIONS

11. Pursuant to Article 29 of G.E.O. no. 39/2018
12. G.E.O. no. 39/2018 on the public-private partnership, as subsequently amended and supplemented
13. Article 188 of G.E.O. no. 114/2011 on the award of certain public procurement contracts in the 
defence and security fields, published with the Official Gazette no. 932/29.12.2011
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The management of the 
National Council for Solv-
ing Complaints was ensured 
in 2021 by Ms� Florentina 
DRĂGAN, for the second year 
in office� In the exercise of 
her powers, the President of 
the Council wss assisted by 
a College consisting of three 
members (Mr� Lehel Lorand 
BOGDAN, Ms� Daina-Fiorica 
ENIȚĂ, Mr� Cătălin POPESCU), 
elected with absolute major-
ity by secret voting from the 
counsellors for solving the 
public procurement com-
plaints� 

As organisational struc-
ture, the Council functioned 
in the year 2021 with a num-

ber of 35 counsellors for solving complaints in the field of pub-
lic procurements, public servants with special status pursuant 
to Government Decision no� 1037/2011� They were organised in 
11 chambers for solving complaints in the field of public pro-
curements�

The Council personnel scheme was reduced, including only 
54 technical-administrative employees, although 64 positions 
are provided to be allocated for the technical-administrative 
staff, pursuant to the provisions of the Government Decision 
no� 1�037/2011 on approving the N�C�S�C� Organisation and Oper-
ating Regulations� 

Out of the 89 persons being under employment with N�C�S�C� 
on the 31st of December 2021, all of them having higher educa-
tion, 53 were accounted as technical-administrative staff with 
public servants status for the chambers of solving complaints, 
while one person was accounted as contractual personnel� 

Regarding gender structure, there was 61 women (68�54%) 
and 28 men (31�46%)�

It must be mentioned that, related to the total number of 
employees with the N�C�S�C�, the female persons percentage re-

1.2.  HUMAN RESOURCES, MANAGEMENT 
AND ORGANISATIONAL STRUCTURE

N.C.S.C. EMPLOYEES STRUCTURE BY GENDER

61 WOMEN
(68.54%)

28 MEN
(31.46%)
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administrative staff pursues its activity under the follow-
ing structures: 
n   Registry, Archives and Library Service including:
 l  Registry, Archives and Library Office; 
 l  Statistics and IT Office; 
n   Economic-Administrative and Public Procurements 

Service including:
 l  Human Resources Office; 
 l  Information and Public Relations Office; 
 l  Financial-Accounting Department; 
 l  Public Procurements Department; 
n   Technical Service attached to the chambers; 
n   Legal Department including: 
 l  Legal and Administrative Litigation Service; 
 l  Legal Service of the chambers for solving com-

plaints;
n   Internal Public Audit Department�

mainshigh both for the coun-
sellors of solving the com-
plaints in the field of public 
procurements (60%) and the 
contractual staff (74,07%)� 

The average age being 48 
at the level of the institution� 

But the average age being 
51 at the level of counsellors 
for solving complaints in the 
field of public procurements 
and 46 at the technical-ad-
ministrative cond contrac-
tual staff

According to the Council’s 
Organisation and Operating 
Regulations14, the technical 

14. Approved by G.D. no. 1,037/2011

PRESIDENT

Registry department, 
archive and library

Registry 
office, 

archive and 
library

Statistics 
and IT 
offices

Human 
resources 
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Information 
and public 
relations 

office

Financial-
accounting 

division

Public 
procurements 

division

Legal and 
administra-

tive law 
service

Legal 
service in 

addition to 
panels

Economic-administration 
and public procurements 

department
Technical service 

in addition to panels Legal department

Complaint solving 
chambers *Auditor

N.C.S.C. FLOW CHART
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2.1.  THE TREND OF THE COMPLAINTS 
LODGED BY THE BUSSINESS OPERATORS 

The number of complaints filed and lodged by business opera-
tors with N.C.S.C., their object and complexity, as well as the trend 
and the manner of their solving represent the main indicators which 
characterise the analysis of the annual activity performed by the 
Council.

Between the 1st of January – 31st of December 2021, the number 
of complaints (files) lodged by the business operators and regis-
tered with N.C.S.C. amounted to 3,430, yet a number of four com-

plaints were removed from the 
role of the court.Consequently, 
throughout the twelve months 
of the year 2021, the number of 
complaints submitted by the 
business operators and lodged 
with N.C.S.C. amounted to 3,426 
and had the following trend: 

THE ACTIVITY 
PERFORMED 
BY C.N.S.C. IN 2021

CHAPTER 2
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By analysing the trend of the complaints submitted by the 
business operators and lodged with N.C.S.C. in the course of the 
years 2020 and 2021 it can be noticed that in the course of last 
year the number of the complaints increased significantly in both 
semesters, compared to the similar periods of the previous year, 
despite the economic blockages generated by the COVID-19 pan-
demic, the regulations of Government Emergency Ordinance no. 
45/2018, which introduced the establishment of a bond, accord-
ing to the assessed value of the public procurement procedure 
and to the procedural stage of the award procedures for which 
the complaint is lodged, and the changes brought by Government 
Emergency Ordinance no. 3/2021 which increased the maximum 
value limit of the bond up to the amount of 2,000,000 lei. 

Thus, comparing the total trend in 2021 regarding the number of 
complaints lodged by business operators with the Council with the 
one registered for the year 2020, their increase with 15.1% can be 

ascertained (+449 complaints). 
Although the increase of the 
number of complaints lodged 
with N.C.S.C. in 2021 does not 
seem consistent, this must be 
regarded however in relation 
to the fact that it was pro-
duced on the background of 
the economic downturn gen-
erated by the COVID-19 pan-
demic, leading to an insignifi-
cant “increase” of the number 
of procedures commenced, 
developed and finished via the 
Electronic Public Procurement 
System (S.E.A.P).
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Concerning the semes-
trial trend of the complaints 
lodged with the Council, it 
may be observed that their 
number increased in both 
of the semesters of the year 
2021 in comparison with 
similar periods of the pre-
vious year, as seen in the 
graph below.

As noticed, the number of complaints lodged by the business 
operators with N.C.S.C. increased with 24.71% (+318 complaints) 
in the first semester of 2021, compared to the similar period in 
the previous year, while the increase in the second semester 
was of 7.75% (+131 complaints). We emphasise once more that 
this increase of the number of complaints lodged with N.C.S.C. 
throughout the year 2021 in comparison with the previous year 
has occurred under the background of maintaining the obligation 
for the business operators to establish the bond, but also due 
to the state of alert generated by the COVID-19 pandemic, which 
lead to the stagnation of the economic growth, and the increase 
of only 2.96% of the procedures commenced under S.E.A.P.

As previously commented in public statements, by introduc-
ing the bond – with the declared goal to protect the contracting 
authorities against the risk of the complaining parties” poten-
tial improper behaviour – the legislator aimed for decreasing 
the number of the complaints lodged by the business opera-
tors under the commenced public procurement procedures. Yet 
in practice this thing did not happen because the contracting 
authorities did not exercise their right to raise claims on the es-
tablished bonds. The bond regulated by Law no. 101/2016 proves 
its usefulness only if the contracting authority requests that the 
court acknowledges the existence of a prejudice caused by the 
business operator which lodged the complaint, as well as the 
payment of repair compensations.

Consequently, in the large majority of files and at the Council’s 
request regarding the potential claims to refund the bond, the con-
tracting authorities specifically declared that they did not suffer 
any prejudice following the complaint/complaints lodged by the 
business operators during a public procurement procedure and 

that they brought no actions 
in the relevant courts, within 
the 30 day-term since the day 
when the decisions were ren-
dered final, for the payment 
of any due compensations 
that may have been caused 
by submitting any complaint 
against an award procedure 
. Hence, it can be concluded 
that the contracting authori-
ties have either considered 
that the appeals used by the 
business operators had not 
been abusive but a manifes-
tation of the constitutional 
right to petition, or they con-
sidered that they have suf-
fered no damage, or they have 
chosen the simple way of not 
“charging” themselves with 
new litigations.

Taking this aspect into ac-
count, we can remark that 
the purpose of introducing 
the bond was only partially 
achieved by the legislator, 
in the sense that the legal 
provisions did not generate 
a reserve from the business

11
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operators in addressing the Council or the courts because of 
the lack of a firmer action of the contracting authorities for re-
covering the damages caused by delaying the award procedures. 
Practically, there wasn”t any situation in which the contracting 
authorities invoked, for instance, the loss of certain European 
funds as a result of the abusive submission of complaints or the 
existence of a material prejudice caused by lodging a complaint. 

Nevertheless, in accordance to Article 611 paragraph (8) of 
Law no. 101/2016 as amended and supplemented, a number of 
44 bons amounted to a grand total of 759,887.68 lei (equivalent of 
154,436.16 euro), for which the complainants did not request their 
refund in the three years term calculated from the date when the 
bond could have been requested, became revenue to the state 
budget in the year 2021. 

Regarding the complaints 
lodged by the business oper-
ators with the Council against 
the tender documentation 
and the result of the award 
procedure, the official data 
show that, compared to the 
previous year, a substantial 
increase of 37.75% was regis-
tered in 2021 concerning the 
number of complaints sub-
mitted against the tender 
documentation (+185 com-
plaints).

12

JA
NU

AR
Y

FE
BR

UA
RY

M
AR

CH

AP
RI

L

M
AY

JU
NE

JU
LY

AU
GU

ST

SE
PT

EM
BE

R

OC
TO

BE
R

NO
VE

M
BE

R

DE
CE

M
BE

R

40
25

34

40

34 33

36

54

38

45

40

55 56

60 60

58

62 61

71

53

50

54

51

55

 2021
 2020

THE TREND OF COMPLAINTS LODGED BY BUSSINESS OPERATORS
AGAINST THE TENDER DOCUMENTATION IN THE PERIOD 2020 - 2021

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021



13

ACTIVITY 
REPORT 2021

At the same time, we have witnessed an increase with 10.61% (+264 complaints) of the number 
of complaints lodged against the result of the award procedure.

 2021
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Overall, in the year 2021, a per-
centage of 80.30% from the 3,426 
complaints lodged with the Coun-
cil (2,751 complaints) were submit-
ted against the result of the award 
procedure, while 19.70% (675 com-
plaints) were submitted against the 
tender documentations.
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Official data show that 
although the number of 
complaints lodged against 
the tender documentation 
and the result of the proce-
dure registered significant 
increases in the year 2021 
in comparison with the pre-
vious year, still their per-
centage in regards to the 
total number of complaints 
remained under 20% in re-
lation to the complaints 
lodged against the tender 
documentation and of ap-
proximately 80% concern-
ing the complaints lodged 
against the result of the 
award procedure.

Relating the number of 
the challenged award pro-
cedures with the Council in 
the year 2021 at the number 
of the award procedures 
commenced via S.E.A.P., 
one may notice that, out 
of the 29,440 award proce-
dures that were initiated 
in the Electronic Public 
Procurements System, a 
number of 2,434 (unique 
procurement procedures) 
were challenged with the 
Council, meaning a per-
centage of 8.27%.
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REPORT 2021

Judging on the distribution on administrative-territorial units (UAT), the number of complaints 
lodged by business operators developed on the course of 2021 as following:
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With regard to the award procedures funded by European funds, the official data reveal that, in 
the year 2021, 6,182 award procedures were commenced via S.E.A.P. Within the respective procedures, 
918 complaints were lodged with N.C.S.C., meaning that a percentage of 14.84% of the procedures 
funded by European funds, commenced and developed via the Electronic Public Procurements 
System, have been challenged. 

In the table below, one can notice the monthly trend of the complaints submitted to N.C.S.C. 
under the procedures funded by European funds for the year 2021, compared to the procedures 
commenced via S.E.A.P. and funded by the same sources.

In relation to the funding source for the award procedures commenced in order to conclude 
public procurement contracts in the year 2021, a number of 918 complaints were lodged against the 
award procedures funded by European funds (26.80% of the total number of complaints submitted 
with the Council), while the number of complaints against the award procedures of public procure-
ment contracts funded by national public funds was of 2,508 complaints (73.20% of the total number 
of complaints lodged with the Council).

16
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ACTIVITY 
REPORT 2021

Compared to the previous year, the official data for the year 2021 reveal a 41.01% of the number 
of the complaints submitted under award procedures funded by European funds (+267 complaints), 
whereas the number of the complaints submitted in the award procedures funded by national public 
funds increased with 7.82% (+182 complaints).

After analysing the last presented chart, an alarming fact result, namely the significant increase 
of the complaints submitted under award procedures funded by European funds, which should raise 
serious question marks either regarding the way the contracting authorities are drawing the tender 
documentations, or regarding the way in which the evaluation of the bids is performed in order to 
award the respective procedures. 

 COMPLAINTS LODGED UNDER
AWARD PROCEDURES FUNDED
BY NATIONAL FUNDS
 COMPLAINTS LODGED UNDER
AWARD PROCEDURES FUNDED
BY EUROPEAN FUNDS

918
(26.80%)

2,508
(73.20%)

THE SITUATION OF THE
COMPLAINTS LODGED BY
BUSINESS OPERATORS
WITH N.C.S.C. IN THE
YEAR 2021 RELATED TO THE
FUNDING SOURCE OF THE
AWARD PROCEDURES
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In terms of the monthly trend, the number of the complaints submitted to N.C.S.C. under the 
award procedures for the public procurement contracts funded by European funds developed in 
2021, in comparison to the previous year, as shown below:

Similarly, the number of the complaints submitted to N.C.S.C. under the award procedures for 
the public procurement contracts funded by national funds (local/state budget) developed in the 
period 2020-2021 as follows:
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ACTIVITY 
REPORT 2021

Statistically, from its establishment and until the 31st of December 2021, 74,227 complaints were 
submitted to N.C.S.C. by business operators against various public procurement procedures, as 
revealed by the chart below.

By analysing the previous chart, it can be noticed that the 
number of the complaints lodged with N.C.S.C witnessed a 
sinusoidal trend. Each year, ups and downs have been regis-
tered depending on the number of the public procurement 
procedures commenced in S.E.A.P., in relation to the legislative 
framework concerning public procurements, the absorption 
level of European funds, and the investments” level from the 
national budget. 

In the last years, several public attitudes argued that one of 
the reasons which have led to a low level of absorption of Euro-
pean funds had been the large number of complaints, in addition 
to the lack of a unitary practice in solving the complaints by both 
the administrative-jurisdictional and judicial channels.

Yet these criticisms proved to be totally unjust and ground-
less, the proof being the fact that the authorities did not consider 
to solve the real issues encountered by the domestic public pro-
curements system, namely the lack of professionals in the field of 
public procurements but also the vicious management of public 
funds, issues which have led to a high number of irregularities in 
the commenced public procurement procedures and, implicitly, 

in a lack of trust of the busi-
ness operators in the public 
procurements system. 

Furthermore, one should 
not overlook the fact that the 
contracting authorities failed 
on numerous occasions to 
correctly and concretely im-
plement the decisions issued 
by N.C.S.C., often choosing to 
unjustly challenge them, a 
fact which unnaturally pro-
longed the finishing of mul-
tiple investments projects 
financed by European or na-
tional funds.

Although the Council per-
manently made sustained ef-
forts for the implementation 
of European good practices

19
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for accelerating the develop-
ment of the challenged pro-
cedures, still on the course 
of 2021 there were numer-
ous cases in which the pub-
lic procurements procedures 
was blocked by the contract-
ing authorities themselves – 
the main entities which are 
directly interested, at least 
declaratory, in the implemen-
tation of projects financed ei-
ther by national public funds 
or by European funds. 

Official data show that, in 
the course of 2021, there were 
120 decisions under which the 
Council accepted the com-
plaints lodged by the business 
operators and ordered that 
the bids shall be reassessed. 
However, the contracting au-
thorities preferred not to im-
plement the N.C.S.C. decisions 
and to bring an action to the 
superior court, although they 
knew that 98% of our insti-
tution’s decisions have not 
been modified by the superior 
courts.

In order to shape a clear opinion, it must be mentioned that 
on the course of 2021 there were procedures for which N.C.S.C. 
issued more than one decision, as follows:
n  1 (one) award procedure under which N.C.S.C. ordered 5 (five) 

times that the bids shall be reassessed, for which purpose 
it rendered 5 (five) decisions;

n  9 (nine) award procedures under which N.C.S.C. ordered 
4 (four) times that the bids shall be reassessed, for which 
purpose it rendered 4 (four) decisions;

n  78 award procedures under which N.C.S.C. ordered 3 (three) 
times that the bids shall be reassessed, for which purpose 
it rendered 3 (three) decisions;

n  67 award procedures under which N.C.S.C. ordered 2 (two) 
times that the bids shall be reassessed, for which purpose 
it rendered 2 (two) decisions.

One important item to consider in the analysis of the com-
plaints lodged by the business operators under the award is the 
subject of the public procurement contract.

Official data for the year 2021 show that the number of 
complaints lodged by the business operators according 
to the subject of the public procurement contract had the 
following structure:
n  award procedures for the public procurement contracts 

with the subject performance of works – 1,055 complaints 
(28.42%);

n  award procedures for the public procurement contracts 
with the subject performance of services – 1,186 complaints 
(34.62%); 

n  award procedures for the public procurement contracts with 
the subject supply of products – 1,185 complaints (34.59%).20
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By analysing the chart re-
lated to the trend of the com-
plaints submitted according to 
the type/subject of the public 
procurement contract, it can be 
noticed that upon the increase 
of the number of complaints 
lodged by business operators 
in 2021, in comparison to the 
previous year, we witnessed 
an increase of the complaints 
lodged against the award pro-
cedures commenced for con-
cluding performance of works, 
performance of services and 
supply of products contracts. 

Therefore, the number of 
the complaints lodged by busi-
ness operators against the 
award procedures commenced 
for concluding performance 
of works contracts registered 
a growth of 24.70% (+209 com-
plaints) in 2021, in comparison 
with the previous year, while the 
complaints lodged by business 
operators against the award 

procedures commenced for concluding performance of services 
and supply of products contracts registered an increase of 11.26% 
(+120 complaints), respectively 11.27% (+120 complaints).

On the course of the year 2021, an average of approximately 311 
complaints (files)/year were randomly and digitally allotted for each 
of the 11 chambers for solving the complaints lodged with N.C.S.C., 
resulting in an average monthly load of around 26 complaints (files)/
chamber. Compared to the previous year, it can be observed that 
in 2021 the average annual load for each chamber increased with 
14.80% (+40 complaints/files/year), meaning a monthly increase of 
13% (+3 complaints/files/month). 
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Obviously, the increase of 
the number of complaints/
files generated, at the level of 
the Council, the increase of the 
number of deeds issued by the 
Council but also their complex-
ity, requiring a larger volume 
of activities (correspondence, 
resolutions, managing securi-
ties - bonds, their reimburse-
ment, etc.). 

Thus, in the year 2021 the 
Council issued 3,422 resolutions, 
meaning an increase of 34.72% 
compared to the previous year, 
when 2,540 resolutions were is-
sued, and of 61.03% compared 
to the year 2019, when 2,125 
resolutions were issued.

Concerning the complex-
ity and the work volume at 
the level of the Council on the 
course of 2021, it must be men-
tioned that, based on Article 17 
of Law 101/2016, applications of 
voluntary intervention in dis-
pute were formulated within 
916 complaints by the business 
operators interested to partici-
pate/participants under the 
award procedure. This contrib-
uted to the accomplishment of 
supplementary procedures by 
the complaints solving cham-
bers within the Council but also 
to the increase of the complex-
ity level of the respective files. 

If we perform an analysis 
regarding the number of vol-
untary intervention in dispute 
which were formulated by the 
business operators interested to 
participate/participants under 
the award procedure, it may be 
observed that in the period 2019-
2021 their number increased 
with 26.34% (+191) compared 
to the previous year and with 
62.70% (+353) compared to 2019.

In order to provide a perspective on the work volume existent 
at the level of N.C.S.C. and on the complexity of the files on role 
with the institution in the year 2021, we mention that hundreds of 
files had even tens of complainants and interveners. Consequently, 
within some challenged award procedures, the Council was forced 
to issue more than one decision but also tens of related documents. 
We should recall some of the fields in regards to which there were 
several extremely complex files on role with N.C.S.C., with a large 
number of complainants and interveners:

THE FIELD OF ROAD INFRASTRUCTURE: 
523 complaints (15.26% of the total number of complaints lodged 

with N.C.S.C.) and 195 applications of voluntary intervention under 
the award procedures of public procurement contracts in the field 
of road infrastructure, with the subject of the performance of works, 
services and supply of products. Of the 523 complaints, 59 decisions 
were lodged against the tender documentation and 464 against the 
result of the procedure. 

As a result of joining several files, in accordance with the provi-
sions of Article 17 paragraph (2) of Law no. 101/2016, as amended and 
supplemented, the Council rendered a number of 397 decisions and 
392 resolutions. 

An important mention should be made concerning this field: in 
comparison with 2020, in the year 2021 the number of complaints 
lodged by business operators under the procedures commenced and 
developed in this activity field increased with approximately 418% 
(+422 complaints), while the number of applications of voluntary 
intervention increased with more than 261% (+141). At the same time, 
the number of decisions and resolutions rendered by the Council 
increased, in comparison with the previous year, with 459% (+326 de-
cisions), respectively with 553% (+332).

THE FIELD OF RAILWAY/UNDERGROUND RAILWAY INFRASTRUCTURE: 

58 complaints and 31 applications of voluntary intervention under 
the award procedures of public procurement contracts developed in 
the field of railway infrastructure, with the subject of the performance 
of works, services and supply of products. Of the 58 complaints, 
13 were lodged against the tender documentation and 45 against 
the result of the procedure. As a result of joining several files, in 
accordance with the provisions of Article 17 paragraph (2) of Law 
no. 101/2016, as amended and supplemented, the Council rendered 
a number of 48 decisions and 38 resolutions.

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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THE MEDICAL FIELD (INCLUDING PROCUREMENTS RELATED 
TO COMBATING THE COVID – 19 PANDEMIC):

672 complaints (19.61% of the total of registered complaints 
with the Council) and 113 applications of voluntary intervention 
under the award procedures of public procurement contracts 
developed in the medical field, with the subject of the perfor-
mance of works, services and supply of products. Of the 672 com-
plaints, 322 were lodged against the tender documentation and 
417 against the result of the procedure. As a result of joining sev-
eral files, in accordance with the provisions of Article 17 paragraph 
(2) of Law no. 101/2016, as amended and supplemented, the Coun-
cil rendered a number of 515 decisions and 418 resolutions.

Taking into account that the year 2021 was also under the sign 
of the COVID – 19 pandemic, the number of public procurement 
procedures developed in the medical field and with the subject of 
the performance of works, services and supply of products has in-
creased. Consequently, considering the economic problems which 
the national has confronted, the battle for the public money was 
fierce. Therefore, many business operators challenged many of 
the public procurement procedures developed in this field. 

Hence, compared to 2020, in the year 2021 the number of 
complaints lodged by business operators under the procedures 
developed in the medical field increased with approximately 
218.50% (+461 complaints), while the number of applications of 
voluntary intervention increased with more than 391.3% (+90). 
At the same time, the number of decisions and resolutions ren-
dered by the Council increased, in comparison with the previous 
year, with approximately 220% (+354 decisions), respectively with 
302% (+314).

It is worthy to mention that during the pandemic a large num-
ber of award procedures in the medical field were carried out 
through negotiation, without the publication of an announce-
ment, therefore the number of the complaints would have been 
definitely much larger if the procedures would have been devel-
oped through transparent award procedures with the publication 
of an announcement. 

THE FIELD OF EDUCATION - RESEARCH: 
74 complaints and 20 applications of voluntary intervention 

under the award procedures of public procurement contracts de-
veloped in the field of education-research, with the subject of 
the performance of works, services and supply of products. Of 
the 74 complaints, 12 were lodged against the tender documen-
tation and 62 against the result of the procedure. As a result of 
joining several files, in accordance with the provisions of Article 
17 paragraph (2) of Law no. 101/2016, as amended and supple-
mented, the Council rendered a number of 58 decisions and 
35 resolutions.

THE FIELD OF DEFENCE, 
PUBLIC ORDER 
AND NATIONAL SECURITY:

186 complaints and 43 ap-
plications of voluntary in-
tervention under the award 
procedures of public procure-
ment contracts developed in 
the field of defence, public 
order and national security, 
with the subject of the perfor-
mance of works, services and 
supply of products. Of the 186 
complaints, 58 were lodged 
against the tender documenta-
tion and 128 against the result 
of the procedure. As a result 
of joining several files, in ac-
cordance with the provisions 
of Article 17  paragraph (2) of 
Law no. 101/2016, as amended 
and supplemented, the Council 
rendered a number of 166 deci-
sions and 119 resolutions.

Although the number of 
the complaints lodged by the 
business operators and of the 
applications of voluntary in-
tervention assigned for each 
chamber for solving complaints 
increased in comparison to the 
previous year, simultaneously 
with the number of rendered 
decisions and resolutions, 
and the complexity of the files 
was high, the 11 chambers for 
solving complaints within the 
Council have accurately re-
spected the terms for settling 
the complaints, as provided for 
in Article 24 paragraph 1 of Law 
no. 101/2016. In this respect, it 
must be mentioned that the 
solving terms of the complaints 
lodged by business operators 
with N.C.S.C. were some of 
the shortest in the European 
Union, as Romania is ranked 
before states like Austria, Ger-
many or Latvia. 
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2.2.  THE SUBJECT MATTER 
OF THE COMPLAINTS LODGED 
BY THE BUSSINESS OPERATORS

The subject matter of the complaint lodged under an award 
procedure is always the protection of this Right, regardless of the 
subject of the subjective law (performance, forbearance). However, 
there might be cases when the subject matter could be the protec-
tion of certain legitimate interests. 

Therefore, any complaint which is put forward will be customi-
sed, thus becoming a lawsuit/litigation, the subject matter thereof 
being the parties” claims submitted for settlement, what the parties 
ask the counsellors to check, to assess, find, and solve. Hence, it 
results “ipso facto” that the action of settling the complaint puts 
forward both a matter of fact and a matter of law, which the coun-
sellors for solving complaints in the field of public procurements are 
called to solve via a Council decision, in order to ensure the protec-
tion of the subjective law. The subject of the complaint may be the 
total or partial cancellation of a deed of the contracting authority/
entity, or to compel the contracting authority/entity15 to issue a do-
cument or take remedy measures, acknowledging the claimed right 
or legitimate interest.

CODE CRITICISM NUMBER OF 
CRITICISMS

D1.6 restrictive requirements on the qualification/selection criteria related to environment protection standards 0
D1.5 restrictive requirements on the qualification/selection criteria related to quality assurance standards 1
D3.1 missing mention “or equivalent”, in such cases as provided by the law in force 1
D5 form of establishing the bid bond 1

D1.1 restrictive requirements on the qualification/selection criteria related to the candidate’s or the bidder’s 
personal status 1

D2.2 other requirements related to the award criterion 2
D1.4.1 restrictive requirements on the qualification/selection criteria related to similar experience 9

D2.1 irrelevant factors of assessment, missing calculation algorithm, with non-transparent or subjective 
calculation algorithm 9

D1.2 restrictive requirements on the qualification/selection criteria related to the ability to pursue 
professional activity 12

D6 infliction of unfair or excessive contractual provisions 18
D1.3 restrictive requirements on the qualification/selection criteria related to economic and financial condition 19
D2 requirements on the award criterion 25

D1.4 restrictive requirements on the qualification/selection criteria related to technical and/or professional 
capacity 32

D7 failure to split the procurement by lots, in case of similar products/works 32

D4 missing clear, complete, unambiguous answer from the contracting authority on the requests for 
clarification of the tender documentation provisions 36

DA other criticism to the documentation 37
D3.2 other restrictive requirements in terms of technical specifications 39
D8 other reasons related to the tender documentation 117
D1 restrictive requirements on the qualification criteria 145
D3 restrictive requirements in terms of technical specifications 220

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021

15. As defined by Article 3 letter a of Law no. 101/2016 

In the year 2021, After 
analysing the subject matters 
of the 3,426 complaints lo-
dged in the year 2020 by the 
business operators with the 
Council, it was concluded that 
675 complaints concerned the 
tender documentation, while 
2,751  complaints concerned 
the result of the procedure. 

Concerning the subject 
matter of the complaints 
lodged with the Council 
against the requirements 
imposed within the tender 
documentations, it was no-
ticed that the most numero-
us criticisms of the 675 com-
plaints lodged by business 
operators were addressed 
to the requirements of the 
tender documentation, re-
spectively:
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In order to highlight the special diversity of the cases which the Council is invested with, we consider 
that is necessary to exemplify by presenting some decisions of the settling chambers, in parallel with 
the decisions of the courts which were noticed in regards to the exercise of their legality control.

1) N.C.S.C. DECISION NO. 1,704/2021
INVITATION TO THE NEGOTIATION PROCEDURE FOR A SINGLE 
BUSINESS OPERATOR WITHOUT THE PRIOR PUBLICATION OF 
AN ANNOUNCEMENT VIOLATES THE PRINCIPLES OF PUBLIC 
PROCUREMENTS 

Proceeding to the research of the substance, taking into ac-
count that the legislator did not condition the review of the com-
plaint criticisms in the order presented in its content, the Coun-
cil will analyse, with priority, the criticism regarding the way in 
which the contracting authority respected the provision of Article 
94 of Government Decision no. 395/2016, according to which: “The 
initiation of the negotiation procedure without prior publication 
is made by sending an invitation for participating at the negotia-
tions, together with the award procedure, to one or, whenever 
possible, to several business operators”. 

In the Council’s view, even 
of the legal norms do not 
impose to the contracting 
authority the obligation to 
invite to the procedure a cer-
tain business operator, the 
phrase sending an invitation 
for participating at the ne-
gotiations, together with the 
award procedure, to one or, 
whenever possible, to many 
business operators is trans-
lated exactly through the ob-
ligation of the authority to 
always invite more business 
operators, if they exist. 

THE SITUATION REGARDING THE CRITICISMS LODGED
AGAINST THE REQUIREMENTS INFLICTED IN THE TENDER DOCUMENTATION
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The type of services sub-
ject to the acquisition, namely 
sanitation services and spe-
cifically activities of sweep-
ing, washing, sprinkling, and 
maintaining the public ways, 
as well as of collecting ani-
mal carcases off the public 
domain and of handing them 
over to the rendering units or 
to the neutralisation installa-
tions from the municipality of 
X, may be provided by more 
business operators, as there 
is no competition deficit in 
this field. 

Besides, the contracting 
authority made use of this 
procedure not as a conse-
quence of the fact that the 
aforementioned services can 
be provided only by a certain 
business operator, but as a 
strict measure of necessity, 
until the end of the ongo-
ing procurement procedure 
opened with the same object.

Consequently, the obliga-
tion of the contracting author-
ity to invite for negotiating as 
many business operators as 
possible, in order to ensure an 
adequate competition, sub-
sists in this case. Proving an 
eventual impossibility to send 
invitations to multiple societ-
ies in the field is the respon-
sibility of the contracting au-
thority. Yet, not only the mu-
nicipality of X does not prove 
an objective impossibility to 
also invite other business op-
erators to the negotiations, 
but it does not even present 
any support in this matter. 

It results from the proce-
dure documents that the par-
ticipation invitation was send 

to only one business operator, S.C. Y S.A. This situation was inclu-
sively emphasised in the Contracting Strategy no. …/2016, although 
within the same document the chosen award criterion is “the best 
quality/price ratio” and the evaluation factors which will contrib-
ute to establishing the bid hierarchy are described. 

As nowhere within the drafted documents the acquirer does 
not offer any minimum justification for the decision to carry out 
negotiations with a singer business operator, the Council see it-
self forced to accede to the position expressed by the complain-
ing bidder in the sense that, in the current procedure, the con-
tracting authority did not precisely respect the provisions of Ar-
ticle 94 of the Government Decision no. 395/2016. The respective 
legal article does not confer a discretionary right to the organiser 
when it develops a negotiation procedure without the publica-
tion of a participation announcement, regulated by Article 104 of 
Law no. 98/2016. 

In the same context, the Council observes that the administered 
evidence, in this case the addresses registered at the headquarters 
of the municipality of X under no. …/…/2021 and no. …/15.06.2021, 
prove without any doubt that the contracting authority had knowl-
edge of the intention and interest of the complaining bidder to 
participate at the eventual procedures organised in order to award 
the right to provide the sanitation service on the territory of the 
municipality. Therefore, considering the provisions of Article 94 
of the aforementioned norms, the authority should have invited 
the complaining bidder to the competition, alongside any other 
potential bidder in a similar situation. 

Otherwise, the omissive act of non-inviting should have been 
motivated precisely for not to be considered discretionary. 

The exercise of any right subject to Article 15 of the Civil Code: 
“No right can be exercised with the purpose to harm or damage 
another or in an excessive and unreasonable way, contrarily to 
good faith”, a right which, in the absence of any means of proof 
which would reveal that S.C. Z S.R.L. could not provide the neces-
sary services for the contracting authority, the latter could not ne-
glect the expressly manifested interest of the respective company 
to take part in the negotiation. 

For this reason, in the presented context of fact and of law, the 
development legality of the contested negotiation procedure can 
not be validated, as it is evident that the contracting authority did 
not respect the provisions of Article 94 of Government Decision 
no. 395/2016, a situation which could vitiate the entire procedure. 
That being the case and taking into consideration its stage, respec-
tively the approval of the procedure report no. 36/02.07.2021 on 
the contract award, the Council notes that, in the reference case, 
remedy measures can not be taken without affecting the principles 
of Article 2 paragraph (2) of Law no. 98/2016, therefore the cancel-
lation of the entire procedure is imposed.

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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DECISION NO. 415/2021 – COURT OF APPEAL TÂRGU MUREȘ

On the substance of the complaint, the petitioner municipal-
ity of X invoked urgency in the implementation of a viable solu-
tion for the award of the public sanitation services contract, for 
a limited time span, until the completion of the award proce-
dure through public tendering. In addition, it showed that the 
responding petitioner S.C. Z S.R.L. does not have a A.N.R.S.C. li-
cense in order to provide such services at the level of a county 
seat municipality and that there aren”t any A.N.R.S.C. licensed 
operators in the area. For this reason, it considers that the al-
legation of the Council, according to which the invitation of mor 
operators should have been imposed, cannot be upheld.

The National Council for Solving Complaints accepted the 
complaint and cancelled the public procurement procedure, not-
ing the violation by the contracting authority of the provisions 
of Article 94 of Government Decision no. 395/2016, by inviting a 
single business operator to the negotiation.     

According to the provisions of Article 94 of Government 
Decision no. 395/2016: “The initiation of the negotiation pro-
cedure without prior publication is made by sending an in-
vitation for participating at the negotiations, together with 
the award procedure, to one or, whenever possible, to sever-
al business operators.”

Considering the formulation manner of the cited text, the con-
clusion is imposed, noted also by the Council, that the invitation 
to negotiate of a single or several business operators is not left 
to the discretion of the contracting authority, yet the invitation 
of more business operators, if they exist, is mandatory – “when-
ever possible”.

This interpretation of the analysed norm is consistent with the 
principles which form the basis of awarding public procurements 
contracts, regulated by Article 2 paragraph (2) letters a), b) and d) 
of Law no. 98/2016, respectively non-discrimination, equal treat-
ment and transparency, ensuring also the economic efficiency 
conditions to which Article 2 paragraph (2) refers to, through the 
free competition between the business operators. 

Therefore, whenever the contracting authority invites a single 
business operator for negotiation, it has the obligation to justify 
this option right in the content of the tender documentation, in 
order to show if other business operators exist or not, respec-
tively the reason for which other operators active on the market 
have not been invited.   

In this case, the contracting authority did not justify in any 
way the invitation of a single business operator within the pro-
curement documents. Moreover, it may be deduced from the 
method of elaborating the documentation that a competitional 
situation was considered. Hence, the award criterion mentioned 

in both the technical docu-
mentation approved by H.C.L. 
no. 148/2021 – “Bidders” In-
structions”, point II.2.5 (tabs 
4-5, vol. II file) and the speci-
fications, point 4.7.1 (tab 156 
verso, vil. I file) is “the best 
quality=price ratio”, criterion 
whish presumes the com-
parison of several bids. In 
addition, in the technical 
documentation approved by 
H.C.L. no. 148/2021 – “Bid-
ders” Instructions”, section 
II.2.9 – “Information regarding 
the limitation of the number 
of candidates to be invited 
(excepting the open proce-
dures)” it was mentioned 
that “it is not the case” (tab 5 
verso, vol. II file). 

The list of trading com-
panies proposed for par-
ticipating at the negotiation 
procedure without the prior 
publication of a participation 
announcement, for the dele-
gation of this service, no. …/
ADP/2021, comprises a single 
company, the one which re-
ceived the invitation, S.C. Y 
S.A. (tab 101, vol. I file). 

In “The Contracting Strat-
egy” no. …/2021 it is revealed 
that the invitation for partici-
pating in the negotiation will 
be sent to the business op-
erator S.C. Y S.A., according to 
the Internal Note no. .../2021 
of ADP, considering the provi-
sions of Article 94 of Govern-
ment Decision no. 395/2016 
and “the emergency char-
acter of the procedure and 
taking into account the his-
tory of sanitation emergency 
procedures blocked by com-
plaints” (tab 13, vol. II file).
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The emergency in awarding the contract and the necessity of 
ensuring the continuity in providing the sanitation services are 
aspects which can be analysed for justifying the fulfilment of the 
conditions concerning the initiation of this procedure, regulated 
by Article 104 of Law no. 98/2016. But these are not enough to jus-
tify the limited access of the business operators to the procedure 
and the elimination of any competition, as the provisions of Article 
94 of Government Decision no. 395/2016, analysed above, force the 
contracting authority to invite more business operators, except-
ing the situation in which this is not possible. Yet, as observed by 
the Council, the contracting authority knew the fact that at least 
the responding petitioner was interested in participating at the 
procedure, therefore other business operators did exist. 

The fact that inviting more than one business operator also 
attracts itself the risk of lodging a complaint regarding the de-
velopment of the award procedure cannot be considered a le-
gitimate reason for the access limitation to the procedure, being 
contrary to the provisions of Article 2 of Law no. 98/2016.

The Court also underlines the fact that the acts of the con-
tracting authority issued on the initiation and development of 
the challenged procedure are subject of analysis, therefore the 
existence or not of a justification for inviting a single participant 
is exclusively examined in the light of these acts. As already 
shown, in the conditions in which the reason for not inviting 
more operators is not justified in the procurement documents, 
this lack cannot be complemented with the subsequent claims 
of the contracting authority, comprised in the complaint lodged 
against the Council decision. From this perspective, the aspects 
invoked by the petitioner referring to the possession of the 
A.N.R.S.C. license cannot be received and analysed, because they 
were not indicated in the procurement documents as reasons 
for the impossibility of inviting more participants.   

2) N.C.S.C. DECISION NO. 560/2021
DRAFTING THE TENDER DOCUMENTATION WITH THE SERIOUS 
VIOLATION OF THE SPECIFIC LEGISLATION IN THE FIELD 

The complainants are not satisfied with the waste categories 
that have to be collected separately, so:

- S.C. A S.R.L. claims that the information comprised in the ex-
ploratory study, although similar with the ones of a proper study 
performed by experts, is not real with the factual situation chal-
lenged by the complainant in its quality of exclusive operator of 
the waste collection service for the municipality of X, question-
ing the professionalism of both its own consultants and the ones 
of the contracting authority, claiming that: “the consultant does 
not explain in the Exploratory Study the reason for which he did 

not consider this waste flux 
(a.n. biodegradable waste), 
but we consider that, in the 
current conditions, it can 
be a correct solution be-
cause biodegradable waste 
of household waste are ex-
tremely difficult to detect 
from residual waste” and 
that “the separate collection 
on two fractions, namely wet 
and dry, should be taken into 
account”. Regarding the “pay 
as you throw” system, the 
complainant claims that it is a 
new one and in an experimen-
tal implementations stage in 
the EU;  

- S.C. B S.R.L. claims that 
“the tender documenta-
tion violates the obligation 
of the contracting author-
ity to implement the sepa-
rate waste collection system 
of biodegradable waste”. 
Regarding the “pay as you 
throw” system, the complain-
ant claims that the contract-
ing entity did not implement 
the economic instrument in 
the tender documentation, 
by establishing one of the 
variants regulated by Law no. 
211/2011.

The Council notes that 
the contracting entity does 
not deny the obligation of 
implementing the separate 
waste collection system of 
biodegradable waste but, 
nevertheless, it shows that 
“the funding application, the 
feasibility study and the po-
sition paper signed by all ad-
ministrative territorial units 
which are part of ADI Salu-
brizare X specify the separate 
collection on four fractions 

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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(…). The mentioned documents nu dot set out the separate col-
lection of household and similar biowaste (…). Law no. 181/19th 

of August 2020 (…) was published after the elaboration of the 
tender documentation was completed (February 2020) and after 
the completion of the approval process by all administrative 
territorial units which are part of ADI Salubrizare X, carried out 
in the period March – July 2020. (…) the collection system will be 
subsequently updated”.  

Hence, the Council will analyse the current complaints 
through the incident legal provisions, taking also into account 
the five-year time span of the intended award contract. 

Concerning the non-implementation of the provisions of Law 
no. 211/2011 on the “pay as you throw” instrument, the Council 
retains that the entity aims to use the “volume” element.

According to Article 17 of Law no. 211/2011 as amended and 
supplemented: “(1) The local public administration authorities 
or, where appropriate, the administrative-territorial subdivi-
sions of the municipalities, respectively their inter-community 
development societies, have the following obligations:  

a) to ensure the separate collection at least for the paper, 
metal, plastic and glass waste of the municipal waste, to estab-
lish if the management of this waste is performed within a single 
sanitation service contract and to organise the award according 
to the made decision;

e) to implement, starting with the 1st of January 2019, but no 
later than the 30th of June 2019, in accordance with the provi-
sions of Government Decision no. 21/1992 on consumer protec-
tion, republished, as amended and supplemented, the economic 
instrument «pay as you throw», based at least on one of the 
following elements:

(i) volume;
(ii) collection frequency;
(iii) weight;
(iv) customised collection bags.”
In the specifications, Articles 84 – 86, the contracting author-

ity mentioned: 
“Article 84. The users of the service in the rural environment 

and in the residential area of the urban environment who wish 
to implement the instrument «pay as you throw» will request 
containers for collecting residual waste with a smaller volume, 
of 80 l. 

Article 85. During the mobilisation period, the Concessionaire 
will identify the users from the residential area who wish to ex-
press this option, thus estimating the number and type of neces-
sary containers for the collection of residual waste. According to 
estimations, the approximate number of users who will manifest 
their option for the first contract year is of … households. 

Article 86. Domestic users who choose the «pay as you throw» 

system will benefit of the 
sanitation rate discount. The 
mechanism concerning the 
implementation of the in-
strument is presented in the 
Sanitation Regulations of 
X County.”

In the Organisation and 
Operating Regulations of the 
public sanitation service of X 
County – supplemented ac-
cording to the legislation in 
force, the contracting entity 
mentioned: 

“Article 32 paragraph (1) 
According to the legal pro-
visions in force, the munici-
pal waste generators will be 
provided with the option of 
applying the economic in-
strument “pay as you throw”. 
The role of implementing this 
instrument is, on one side, 
to stimulate the prevention 
of waste generating and, on 
the other side, to stimulate 
the separate collection of 
recyclable waste. This in-
strument will apply to the 
residual waste coming from 
household waste by lowering 
the volume of the collection 
container/containers. 

(2) in the case of domes-
tic users (population) from 
the delegation area, it will be 
applied as following:

a) In the rural and urban 
environment, in the residen-
tial area, it will be ensured 
the possibility to choose a 
residual waste collection 
container of smaller capac-
ity, respectively 80 litres. 

b) the domestic users 
who request the application 
of the instrument will benefit 
of a sanitation rate discount. 
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(3) during the mobilisation period, as well as later in each 
years” month of December (excepting the year when the mobili-
sation period is ending), the operator will identify the options of 
the domestic users and later purchase the necessary containers.”  

Therefore, the business operators have to elaborate the bid 
in accordance with the technical specifications of the specifica-
tions, so including the «pay as you throw» instrument, based on 
the volume element, in other words ensuring residual waste col-
lection containers with a smaller capacity, respectively 80 litres.  

Regarding these aspects, the Council will reject the criticism 
concerning the “pay as you throw” system.

In addition, relevant to this case as well are the provisions of 
Law no. 181/2020, which regulate the following:

“Article 1, paragraph (3): “Starting with the 1st of January 2021, 
the local public administration authorities or, where appropri-
ate, the administrative-territorial subdivisions, must implement 
the separate collection biodegradable waste system, expand the 
door-to-door separate collection of biodegradable waste in the 
urban environment, doubled by the implementation of the “pay 
as you throw” scheme, and encourage individual composting in 
the rural environment households.”

Article 2 paragraph (1): “The separate collection of biodegrad-
able waste intended for anaerobic composting/digestion is man-
datory, including door-to-door.”

Article 4 paragraph (2): “The local public administration au-
thorities have the following obligations: … to ensure and be re-
sponsible for the separate collection of materials or waste for 
intended for anaerobic composting/digestion.”

By corroborating these provisions, it results that the contract-
ing authorities are obligated to apply the principle “pay as you 
throw”, and later take measures so as to throw away as little as 
possible, so that in the future the quantity of waste deposited at 
the landfill will be reduced and that biodegradable waste, pol-
lutant for the environment, will not exist anymore. 

Hence, the five-year duration of the contract subject to the 
award leads to the conclusion that, during its validity period, 
the implementation is mandatory. The defence of the contract-
ing authority, according to which the collection system will be 
upgraded because the provisions of the respective normative 
act regulate that only the collection of biodegradable waste in-
tended for composting or anaerobic digestion is mandatory (see 
in this regard the provisions of Article 2 paragraph (1) of Law no. 
181/2020), as the law regulates the utilisation activity of this type 
of waste, cannot be acceptable.

The provisions of Law no. 181/2020 are not suppletive, of recom-
mendation, but imperative, in the sense that the public authori-
ties must shift to the implementation of this selective collection 
system for this type of waste, hence, concerning this aspect, the 
claims of the entity are groundless. The fact that the provisions of 

Article 4 paragraph (3) letters 
i)-iii) of Law no. 181/2020 on 
the management of non-dan-
gerous compostable waste 
are of imperative character 
for the local public adminis-
tration authorities is resulting 
even from the content of the 
respective provisions, as the 
unfulfillment of the obliga-
tions regulated by paragraph 
(3) [“(i) draft their own strate-
gies and programmes for the 
management of biodegrad-
able waste; (ii) ensure and 
are responsible for the sepa-
rate collection of materials or 
waste intended for compost-
ing/anaerobic digestion; (iii) 
ensure the informing of citi-
zens through adequate means 
and through the publication 
on their dedicated website 
of the management system 
of biodegradable waste in-
tended for composting/diges-
tion”], being sanctioned with 
fines from 10.000 lei to 20.000 
lei for the violation of the pro-
visions of letter (iii) and from 
5.000 lei to 15.000 lei for the 
violation of the provisions of 
Article 4 paragraph (3) letters 
(i) and (ii).

The imperative character 
also resides in the provisions 
of Article 1 paragraph (3) of 
the law, respectively “Starting 
with the date of 1st of January 
2021, the local public adminis-
tration authorities (…) respec-
tively their intercommunity 
development societies, must 
implement the separate collec-
tion system of biodegradable 
waste.”  

The phrase “must imple-
ment” emphasises its imper-
ative character, thus the con-

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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tract subject to the award (with a five-year duration) must take into 
consideration this mandatory obligation, as well. The legal provi-
sion does not establish, as erroneously considered by the contract-
ing authority, that if all the administrative territorial units which 
are part of ADI Salubrizare X have signed the separate collection 
on four fractions, then the collection system will be subsequently 
updated, but that its implementation should begin on this date. 

The challenged procedure was initiated through the publica-
tion of the participation announcement via SEAP on the date of 
… 2021, in the context in which Law no. 181/2020 was published 
in the Official Gazette on the date 20.08.2020 (therefore approxi-
mately five months before the initiation of the procedure), thus 
the contracting entity had clear knowledge that the activity which 
will develop should also take into consideration the respective 
regulation. Consequently, it should have taken measures and 
to upgrade the tender documentation with the introduction of 
those legal provisions at the time the procedure was initiated, 
and therefore implicitly, at the date of awarding the contract, the 
respective law was in force.   

The subsequent modification of the contract following the up-
grade of the collection system is illegal in the conditions in which 
this should have been modified immediately after the contract con-
clusion in order to respect all the incident legal provisions. 

According to Article 100 of Law no. 100/2016, “Concession con-
tracts can be modified, without the organisation of a new award pro-
cedure, only in the situations regulated in the current section”, and in 
the case the drafting of a tender documentation without respecting 
the incident legal provisions, which came in force approximately five 
months prior to the initiation of the procedure, cannot constitute a 
reason for changing the concession contract.  

It is certain that the defences of the contracting entities lead to 
the clear conclusion that there is no strategy in this regard, that it is 
not certain if and when this mandatory system will be implemented. 

Accordingly, this expressly shows that “the tender documentation 
was elaborated on the basis of the funding application (…) Thus, the 
funding application, the feasibility study and the position paper 
signed by all the administrative territorial units which are part of 
ADI Salubrizare provide the separate collection on four fractions (…). 
The aforementioned documents do not provide the separate col-
lection of household and similar biodegradable waste. (…) Law no. 
181/19th of August 2020 (…) was published after the end of drafting 
the tender documentation (February 2020) and after the completion 
of the approval process by all administrative territorial units which 
are part of ADI Salubrizare X, carried out in the period March – July 
2020. (…) the collection system will be subsequently updated.”

The Council notes that this defence is inacceptable. The fact that 
the European project did not contain such facilities does not mean 
that the contracting entity is not liable for the application of the 
newly adopted law. 

It is hard to imagine that 
such activities of general inter-
est, like the ones related to the 
management of biodegradable 
waste, can be dragged for a 
period of five years, until the 
expiration of the contract. Also, 
the legal modification of the 
concession after the award of 
the contract is improbable, as 
Article 103 of Law no. 100/2016 
on concessions clearly regu-
lates the condition in which it 
may occur: “Concession con-
tracts can be modified with-
out the organisation of a new 
award procedure when the fol-
lowing conditions are cumula-
tively met:  

a) the modification became 
necessary due to certain cir-
cumstances which could not 
been foreseen by a diligent 
contracting; 

b)  the modification does 
not affect the general back-
ground of the works conces-
sion or of the services conces-
sion; 

c) in the case of the conces-
sion contracts awarded by the 
contracting authorities for the 
development of another activ-
ity than the ones regulated in 
Annex no. 2, the modification 
does not imply a value increase 
of more than 10% of the initial 
value of the concession, with 
the corresponding application 
of the provisions of Article 102 
paragraph (4)”.

Still, in the context in which 
the modification appears not 
just as predictable but even 
mandatory and prior to the 
initiation of the procedure, 
the contracting authority had 
to take into consideration the 
applicable legal provisions at
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the time of drafting the tender 
documentation.  

Therefore, the Council as-
certains the grounded char-
acter of the claims of the 
complainant S.C. B S.R.L., as it 
is clear that non-implement-
ing the law will have a series 
of serious consequences on 
the future contract and on 
the operator’s activity, the 
latter being obligated to pro-
vide the sanitation service 
with the violation of law, thus 
even the contracting author-
ity could be exposed to sanc-
tions. 

DECISION NO. 458/2021 
COURT OF APPEAL PITEȘTI

Regarding the complaint 
lodged by the contracting 
authority, it is observed that 
the petitioner claims that the 
Council has ungroundedly 
and illegally accepted the 
criticisms invoked by …, con-
cerning the separate collec-
tion of biodegradable waste 
and Article 10 paragraph (10) 
of the contract template, also 
setting a ten-day term for the 
remedy of the tender docu-
mentation, insufficient for the 
fulfilment of the obligations 
regulated by the decision. 

Related to the separate 
collection of biodegradable 
waste, responding to the 
criticisms invoked in the its 
complaint by the petitioner 
…, the Council retained that 
the provisions of Article 1 
paragraph (3), Article 2 para-
graph (1) and Article 4 of Law 
no. 181/2020 are imperative. 
Hence, the public authorities 

must switch to the implementation of a selective collection sys-
tem for the biodegradable waste. The complainant does not deny 
the fact that the tender documentation does not contain clauses 
related to the separate collection of the respective waste, yet it 
claims that the tender documentation cannot be modified any-
more, as its elaboration was completed, the documentation was 
signed by all the administrative territorial units which are part 
of ADI Salubrizare X, it is compliant with the funding application, 
and respects the legal provisions applicable until the occurrence 
of Law no. 181/2020. 

The claims of the petitioner cannot be retained by the court. As 
correctly observed by the Council, the aforementioned legal provi-
sions have an imperative character. It results from their content 
the obligation of implementing the separate collection system for 
biodegradable waste, while the unfulfillment of this obligation is 
sanctioned as contravention. 

Consequently, according to Article 1 paragraph (3) of Law no. 
181/2020 on the management of non-dangerous compostable 
waste, “Starting with the 1st of January 2021, the local public ad-
ministration authorities or, where appropriate, the administrative-
territorial subdivisions, must implement the separate collection 
biodegradable waste system, expand the door-to-door separate 
collection of biodegradable waste in the urban environment, dou-
bled by the implementation of the “pay as you throw” scheme, 
and encourage individual composting in the rural environment 
households.”

Article 2 paragraph (1) of the same normative act states that the 
separate collection biodegradable waste intended for compost-
ing/anaerobic digestion is mandatory, inclusively from door-to-
door or through voluntary contribution. 

In addition, Article 4 paragraph (3) states that “Local public 
administration authorities have the following obligations: (i) draft 
their own strategies and programmes for the management of bio-
degradable waste; (ii) ensure and are responsible for the sepa-
rate collection of materials or waste intended for composting/
anaerobic digestion; (iii) ensure the informing of citizens through 
adequate means and through the publication on their dedicated 
website of the management system of biodegradable waste in-
tended for composting/digestion.”

Because Law no. 181/2020 was published in the Official Gazette 
on the 20th of August 2020 and existed at the time when the award 
procedure was initiated through the publication of the participa-
tion announcement in S.E.A.P. at the date of … 2021, and taking 
into account the imperative character of the cited legal provisions, 
the contracting authority was obligated to consider them and to 
upgrade the tender documentation according to the legal regula-
tion. As a consequence, the claim of the petitioner cannot be ac-
cepted in the sense that, as long as the tender documentation was 
signed by all the administrative territorial units which are part of 

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021



33

ACTIVITY 
REPORT 2021

ADI Salubrizare X, regulating 
the separate waste collection 
on four fractions (paper/card-
board, plastic/metal, glass, 
and residual waste), without 
including the biodegrad-
able fraction, the collection 
system will pe subsequently 
upgraded.  

For that reason, starting 
with the 1st of January 2021, 
the separate collection of bio-
degradable waste was man-
datory, thus the contracting 
authority was forced to also 
take into account this activity 
in the contract for which the 
challenged award procedure 
was initiated, especially due 
to the fact that this contract 
has a five-year duration, and 
the implementation of the 
measure must be ensured 
throughout the entire valid-
ity period. 

Besides, a later modifica-
tion of the contract under 
discussion following the up-
grade of the collection system 
is contrary to the law accord-
ing to which the public pro-
curement procedure was or-
ganised in order to award the 
contract delegation through 
the concession of the public 
sanitation system, respective-
ly Law no. 100/2016 on works 
concessions and services 
concessions. 

Thus, according to Article 
100 of the law, “concession 
contracts can be modified 
without the organisation of 
a new award procedure only 
in the situations regulated in 
the current section”, and ac-
cording to Article 103 “conces-
sion contracts can be modi-
fied without the organisation 

of a new award procedure when the following conditions are 
cumulatively met: a) the modification became necessary due to 
certain circumstances which could not been foreseen by a diligent 
contracting; b) the modification does not affect the general back-
ground of the works concession or of the services concession; c) in 
the case of the concession contracts awarded by the contracting 
authorities for the development of another activity than the ones 
regulated in Annex no. 2, the modification does not imply a value 
increase of more than 10% of the initial value of the concession, 
with the corresponding application of the provisions of Article 
102 paragraph (4)”. 

Yet the existence of legal provisions prior to the conclusion 
of the contract, which are not respected at the date of its sign-
ing, does not represent a case for modifying the contract and, 
therefore, does not lead to its legal modification, as long as the 
condition regulated by law is not fulfilled, namely the modification 
became necessary due to certain circumstances which could not 
been foreseen by a diligent contracting. In case, the obligation of 
implementing the separate collection system for the biodegrad-
able waste is regulated by legal provisions which were published 
before the date when the award procedure had been initiated. The 
complainant should have known these provisions (considering 
the “nemo censetur ignorare legem” principle) and should have 
applied them. 

Also, the claims of the petitioner, in the sense that the judg-
ing of the Council, according to which the modification of the 
contract is illegal, would put the contracting authorities which 
have already signed the contract in the impossibility to modify it 
according to the legal regulation, cannot be retained. This is due 
to the fact that, in the hypothesis invoked by the complainant, 
the emergence of Law no. 181/2020 is subsequent to signing the 
contract, being therefore in accordance with the modification case 
regulated by Article 103 letter a) of Law no. 100/2016. 

Moreover, the circumstance in which the tender documentation 
was drafted on the basis of the funding approval, which did not 
regulate the separate collection of biodegradable waste, cannot 
exonerate the contracting authority of the obligation to apply the 
system imposed by the newly adopted law. 

In addition, it is observed that the solution proposed by the 
complainant does not provide actual dates concerning the imple-
mentation of the collection system regulated by Law no. 181/2020, 
in the sense that there is no real certitude regarding the respec-
tive system will be implemented and the date of the respective 
procedure, as the only clarification states that, at present, the 
County Plan on Waste Management is in the process of comple-
tion, which also includes measures on expanding separate col-
lection at the level of the county, while the collection system will 
be subsequently upgraded, according to the measures regulated 
in the planification document, once it will be adopted.
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3) N.C.S.C. DECISION NO. 1704/2021
NOT MAKING AVAILABLE THE SOURCE CODES, 
UNCHALLENGED WITHIN THE TERM, LEADS TO THE SUBSEQUENT 
DISMISSAL OF SUCH A REQUEST 

In a first aspect, the Council establishes that the invitation sent 
to the bidder in order to sustain the demonstrative session is in full 
accordance with those regulated at the level of the specifications 
in the chapter dedicated to the organisation of the respective ses-
sion and shown above. Thus, it is observed that the learning objects 
were at the disposal of the bidders with at least 20 days before the 
demonstrative session, in FLASH format, with the indicated download 
link https:/...

Moreover, the Council notes that the authority’s answer from 
30.07.2021 did not perform any change to those already established in 
the tender documentation and communicated to the bidder through 
the invitation from 21.07.2021.

As underlined in the those which precede and, therefore, as re-
sulted from the defences of the complaint and its petitioner, practi-
cally the refusal of the contracting authority, of making available 
the sources of the 20 learning objects, is what it does not satisfy S.C. 
A S.R.L., as noted in the address no. …/30.07.2021, appreciating that 
the demonstrative session is impossible to accomplish in the lack 
of sources. 

As claimed by the complainant, the sources are held not only by 
the contracting authority but also by another bidder, respectively 
Association X. In this way, a discrimination is made towards the as-
sociation of which its society is a part and, also, there is a breach of 
the principle of equal treatment between participants. 

In addition, it shows that the objects made available are in SWF 
format and the FLASH format can have two types of extensions, SWF 
or FLA, and only the latter contains a source code for FLASH apps. 

Yet, the Council retains that the conversion of the learning objects 
from FLASH format to HTML format was established in the specifi-
cations, that the learning objects will be made available in FLASH 
format and will have different levels of interactivity, but without pre-
cising that the sources which were employed will be made available, 
as well. Therefore, these aspects were known to the bidder since 
the publication date of the tender documentation, respectively of 
the specifications. Likewise, the bidder also had knowledge that the 
FLASH format can have two types of extensions and that the tender 
documentation did not comprise which type of extension would 
be used. 

Consequently, S.C. A S.R.L. could challenge these aspects by lodg-
ing an appeal against the tender documentation but within the term 
regulated by Law no. 101/2016, being evident that any criticisms in 
this sense are tardy at this moment. 

The complainant cannot invoke its own guilt as the lack of dili-
gence in obtaining the necessary information, manifested through-

out the duration of the award 
procedure. The particularities 
of the award procedures for 
public procurements contracts 
impose a special rigor both 
from the contracting authori-
ties and the business opera-
tors interested in participating 
at the respective procedures. 
In order to prevent an even-
tual dismissal of the bid, they 
would have to manifest an in-
creased diligence. 

The tender documentation, 
comprising the data sheet, the 
specifications, the necessary 
forms and the supply contract 
model, was not successfully 
challenged by any business 
operators, for which reason 
all its provisions have consoli-
dated their mandatory force 
for the contracting authority 
and the business operators in-
terested in participating at the 
award procedure, including S.C. 
A S.R.L. By submitting the bid, 
the complainant accepted the 
terms and conditions of the 
tender documentation. 

The conduct of the com-
plainant cannot be accepted 
as just a few months after 
the publication of the tender 
documentation in S.I.C.A.P 
(12.09.2020), subsequent to 
the submission of the bid 
(22.02.2021) and subsequent 
to receiving the invitation to 
the demonstrative session 
(21.07.2021) (a session with 
well-known development con-
ditions), it expressly requested 
through an address the delay 
of the established term for 
organising the session and 
for making available the em-
ployed sources, as well as of 
other film/image type sources 

THE ACTIVITY PERFORMED 
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in order to generate content in SWF format, because without those 
sources the conversion of these materials can be achieved only by 
the producer who has possession of the sources and the copyright. 

Corresponding with the contracting authority, the latter maintain-
ing those established in its documents, does not result in delaying 
the starting date for the legal period of lodging the complaint. 

DECISION NO. 1.851/2021 – BUCHAREST COURT OF APPEAL

As it results from the complaint and the challenge which forms 
the subject of the current trial, the reason which does not please 
the petitioner S.C. A S.R.L. is practically the refusal of the contracting 
authority, noted in the address no. 1569/30.07.2021, to make available 
the sources of the 20 learning objects, appreciating that the demon-
strative session is impossible to accomplish in the lack of sources. 
As claimed by the complainant, the sources are held not only by 
the contracting authority but also by another bidder, respectively 
Association X. In this way, a discrimination is made towards the as-
sociation of which its society is a part and, also, there is a breach of 
the principle of equal treatment between participants. 

In addition, it shows that the objects made available are in SWF 
format and the FLASH format can have two types of extensions, SWF 
or FLA, and only the latter contains a source code for FLASH apps.

Yet, the Council retains, as revealed by the Council in the chal-
lenged decision, that the conversion of the learning objects from 
FLASH format to HTML format was established in the specifications, 
that the learning objects will be made available in FLASH format and 
will have different levels of interactivity, but without precising that 
the sources which were employed will be made available, as well. 
Therefore, these aspects were known to the bidder since the publica-
tion date of the tender documentation, respectively of the specifica-
tions. Likewise, the bidder also had knowledge that the FLASH format 
can have two types of extensions and that the tender documentation 
did not comprise which type of extension would be used. 

In order to challenge the aforementioned problems, the peti-
tioner S.C. A S.R.L. could challenge these aspects by lodging an ap-
peal against the tender documentation but within the term regu-
lated by Law no. 101/2016, any criticisms in this sense being tardy at 
this moment. 

Moreover, as retained in the challenged decision, the tender 
documentation, comprising the data sheet, the specifications, the 
necessary forms and the supply contract model, was not success-
fully challenged by any business operators, for which reason all its 
provisions have consolidated their mandatory force for the con-
tracting authority and the business operators interested in par-
ticipating at the award procedure, including I SRL. By submitting 
the bid, the complainant accepted the terms and conditions of the 
tender documentation. 

Furthermore, as retained 
by the Council as well, the 
conduct of the complainant 
is truly unacceptable as just a 
few months after the publica-
tion of the tender documenta-
tion in S.I.C.A.P, subsequent to 
the submission of the bid and 
subsequent to receiving the in-
vitation to the demonstrative 
session (a session with well-
known development condi-
tions), it expressly requested 
through an address the delay 
of the established term for 
organising the session and 
for making available the em-
ployed sources, as well as of 
other film/image type sources 
in order to generate content 
in SWF format, because with-
out those sources the conver-
sion of these materials can be 
achieved only by the producer 
who has possession of the 
sources and the copyright. 

Taking into consideration 
the previous analysis, the 
claims of the complainant con-
cerning the association, which 
holds the sources and would 
be favoured for the demonstra-
tive session, are groundless.

Therefore, the Court retains 
that the demonstrative session 
could have been sustained in 
the conditions of the specifica-
tions by the other two bidders, 
which as opposed to the peti-
tioner presented themselves 
in order to support it, which 
demonstrates once more and 
beyond any doubt that mak-
ing available the source code 
was not at all necessary in re-
lation to the requirements in 
the specifications, including 
the one on the demonstrative 
session.
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Concerning the subject of the complaints lodged against the result of the award procedure, it 
was observed that within the 2,751 complaints lodged with the Council on the course of the year 
2020 the most numerous criticisms were:

CODE CRITICISM NUMBER OF 
CRITICISMS

R2.1.1 dismissal of the complaining party’s bid as unacceptable, as it was submitted after the deadline date and 
time or at another address than specified in the contract notice 0

R3.1 the bids of other bidders in the award procedure were submitted after the deadline date and time or at 
another address than as specified in the contract notice 0

R2.1.5 dismissal of the complaining party’s bid as unacceptable, as it was submitted in violation of the provisions 
on the conflict of interests 1

R5.4
the contracting authority’s failure to inform each candidate/bidder dismissed or declared non-winning 
of the deadline by which they are entitled to lodge complaint, in the notice informing of the result of the 
procedure

1

R3.2 the bids of other bidders in the award procedure were not accompanied by the bid bond in such amount, 
form and with the validity term as required in the tender documentation 1

R5 the contracting authority’s failure to observe the minimum content required by the legal provisions in force 
for the notice informing of the result of the procedure 1

R5.1 the contracting authority’s failure to inform each dismissed candidate of the actual reasons underlying the 
decision to dismiss their candidacy, in the notice informing of the result of the procedure 1

R5.2 the contracting authority’s failure to inform each dismissed bidder of the actual reasons underlying the 
decision for dismissal, in the notice informing of the result of the procedure 1

R2.2.3 dismissal of the complaining party’s bid as noncompliant, as the bidder altered the content of the technical 
proposal by the answers that they provided 2

R5.3 the contracting authority’s failure to inform each bidder that submitted an admissible yet non-winning bid 
of the relative characteristics and advantages, in the notice informing of the result of the procedure 2

R2.2.4 dismissal of the complaining party’s bid as noncompliant, as the bidder altered the content of the financial 
proposal by the answers that they provided 7

R4.2 variation of the content of the technical and/or financial proposal via the answers sent by other bidders in 
the award procedure to the requests for clarification 7

R2.1.2 dismissal of the complaining party’s bid as unacceptable, as it was not accompanied by the bid bond in 
such amount, form and with the validity term as requested in the tender documentation 9

R2.1.4 dismissal of the complaining party’s bid as unacceptable, as it has an unusually low price 13

R3.4 the bids of other bidders in the award procedure were submitted in violation of the provisions on the 
conflict of interests 13

R6 the bid was dismissed even if the contracting authority requested no clarifications about the technical 
proposal/financial proposal or the clarification answers were wrong assessed 13

R2.2.5 dismissal of the complaining party’s bid as noncompliant for other reasons than as listed in R.2.2.1-4 14

R1 complaints of the minutes of the bid opening meeting (failure to take into consideration the bid bond, how 
the bid opening meeting was held) 18

R2.2.2
dismissal of the complaining party’s bid as noncompliant, as the bidder failed to send the requested 
clarification/answers within the term specified by the evaluation commission or when the bidder’s 
explanation was not 

20

R2.1.6 dismissal of the complaining party’s bid as unacceptable for other reasons than as listed in R.2.1.1-5 22
R3.5 other reasons that render as unacceptable the bids of other bidders in the award procedure 36

R2.1.3 dismissal of the complaining party’s bid as unacceptable, as it was submitted by a bidder that fails to meet 
one or several of the requirements for qualification 42

R2.2.1 dismissal of the complaining party’s bid as noncompliant, as it fails to properly meet the tender 
specifications requirements 53

R4.3 other reasons that render as noncompliant the bids of other bidders in the award procedure 63

R3.3 the bids of other bidders in the award procedure were submitted by such bidders that fail to meet one or 
several qualification requirements 73

R2.2 dismissal of the complaining party’s bid as noncompliant 84
R4.1 the unusually low price of the bids of other bidders in the award procedure 90
R2.1 dismissal of the complaining party’s bid as unacceptable 92
RA other criticism of the result 101
R7 cancellation of the award procedure by the contracting authority without legal grounds 110
R8 other reasons regarding the result of the procedure 226
R4 the non-compliance of the bids of other bidders in the award procedure 354
R3 the bids of other bidders in the award procedure are unacceptable 423
R2 dismissal of the complaining party’s bid as noncompliant or unacceptable 1,090
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THE SITUATION REGARDING THE CRITICISM LODGED AGAINST
THE REQUIREMENTS INFLICTED IN THE AWARD PROCEDURE
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ment file, part of the file 
case), the contracting au-
thority requested from the 
association S.C. S S.R.L. – S.C. 
T S.R.L. – S.C. P S.R.L. “the 
criminal record of the soci-
ety T SRL, as well as of the 
administrators/associates 
of this society”, this bid-
der complying through the 
address no. …/28.09.2021, 
to which it attached the re-
quested documents. Rele-
vant for solving the case was 
criminal record certificate 
no. …/10.05.2021 (page 115), 
according to which 

S.C. T S.R.L. is mentioned 
in the criminal record with 
the following data: “Sen-
tences to pay a fine of 60,000 
lei for committing the act 
regulated by Article 178 para-
graph (1) PC, Article 178 para-
graph (2) PC, Article 5 NPC.

The fine was paid ac-
cording to payment order 
1080 22-11-2017, disposed 
through S.P. no. 59 /2017 of 
28/02/2017 Court file no. 
X/Y/2015 defined through 
D.P. 750 at 13/10/2017 Penal 
and for Minor Involved Cases 
Section.

Sentences to pay a fine 
of 100,000 lei for commit-
ting the act regulated by Ar-
ticle 18 index 1 paragraph (1) 
of Law no. 78/2000, Article 
41 paragraph (2) PC, Article 
5 paragraph (1) NPC, and in-
terdiction of rights regu-
lated by Article 71 index 1 
PC for a period of 6 months, 
disposed through SP no. 92 
from 27/06/2018 Court case 
no. 1593/89/2016 defined 
through D.P. X at 06/07/2020 
Court of Appeal …”. 

1) N.C.S.C. DECISION NO. 2810/2021
REASONS FOR EXCLUSION

Considering the criticisms within the complaint lodged by S.C. 
S S.R.L., the Council retains that, in section “III.1.1) Capacity to ex-
ercise professional activity (…)” of the participation announce-
ment, the contracting authority drafted the following minimal 
qualification requirement: 

“Requirement 1 – The bidders, supporting third parties and 
subcontractors are not compliant with the situations from Ar-
ticles 164, 165, 167 and 60 of Law no. 98/2016 as amended and 
supplemented”. (…)

Respecting the previously iterated requirements of the con-
tracting authority, the association S.C. S S.R.L. – S.C. T S.R.L. – S.C. 
P S.R.L. submitted the DUAE statements for the association mem-
bers in the bid. Relevant for solving the complaint which forms 
the subject of the present is the fact that at page 3 of the DUAE 
submitted by the associate SC T SRL, in part III entitled “Rea-
sons foe exclusion” point “A: Reasons on penal convictions”, 
subpoint “Fraud”, this business operator responded with “YES” 
to the question “The business operator itself or any person 
who is member of the administration, management or supervi-
sion body or who has representative, decision or control power 
within it, was the subject of a fraud conviction pronounced by 
means of a final decision, of a conviction pronounced no more 
than five years before or in which an exclusion period directly 
stated in the conviction is still applied? In the sense of Article 1 
of the Convention on the protection of the European Communi-
ties” financial interests (JO C 316, 27.11.1995, p. 48)”. (…)

During the evaluation of the bids, the contracting authority 
sent the address no. …/22.09.2021 to the complainant (page 81 
from the procurement file, part of the case file) through which 
it requested the following clarifications at point 4: “Regarding 
the DUAE completed by SC T SRL, in Part III: Exclusion reasons. 
Section A: Reasons regarding penal convictions, please present 
an official/legal document issued by the court regarding the es-
tablished interdiction (clarification request)”. 

The association S.C. S S.R.L. – S.C. T S.R.L. – S.C. P S.R.L. re-
sponded to this clarification request through the address no. 
…/22.09.2021 (page 83-84 of the procurement file, part of the 
case file), in the annex of which it attached Decision no. X/2020 
pronounced by the Court of Appeal Iași – Penal and for Minor In-
volved Cases Section in the file no. … (pages 94-102), decision no. 
Y/2013 of the CEO of S.C. T S.R.L., through which the individual 
employment contract of P.A. employee was terminated, the re-
port of the independent financial auditor on the financial situa-
tions of S.C. T S.R.L. at 31.12.2019, and payment orders of the pe-
nal fines by S.C. T S.R.L.

Through address no. …/28.09.2021 (page 112 of the procure-

THE ACTIVITY PERFORMED 
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Subsequently, the contracting authority dismissed the bid of 
the complainant (…). 

With the aim to verify the grounds of the dismissal reasons 
of the bid submitted by the association S.C. S S.R.L. – S.C. T S.R.L. 
– S.C. P S.R.L.  within the current award procedure, the Council 
will retain the incidence of the legal provisions comprised in 
Law no. 98/2016, variant in force at the date when the award 
procedure had been organised: Article 164 paragraph (1) letter 
c), Article 171 of Law no. 98/2016.  

In the settlement, the Council also notes that the provisions 
of Article 164 paragraph (1) letter c) of Law no. 98/2016 trans-
pose the provisions of Article 57 paragraph (1) letter c) of the 
Directive 2014/24/EU, (…)

The reason for the aforementioned provisions is to be found 
in the considerations 100 and 102 of Directive 2014/24/EU: “(…)”. 

Regarding the previously mentioned conviction, the Council re-
tains at pages 1-2 of Decision no. X/2020 (pages 94-95 of the pro-
curement file, part of the case file), Court of Appeal X concluded 
that through penal sentence no. Y/27.06.2018, the Court sentenced 
the business operator S.C. T S.R.L. at the payment of the penal fine 
and the complementary penalty of interdiction to conclude new 
contracts for the rehabilitation and modernisation of roads with 
civil parts or the Ministry, for a period of 6 months. 

The aforementioned sentence became definitive at the date 
of pronouncing the Decision no. …/… 2020 of Court of Appeal X, 
therefore the Council will retain that the period regulated by 
Article 171 paragraph (4) of Law no. 98/2016, during which the 
provisions of Article 171 paragraphs (1)-(3) of the same norma-
tive act are not applicable, started in the case of S.C. T S.R.L. on 
06.07.2020 and was applicable for the time span of 6 months 
ordered by the court. 

Taking into account the fact that the current award proce-
dure was organised subsequently to the execution by S.C. T 
S.R.L. of the complementary penalty ordered by the court, the 
Council notes that the contracting authority should not have 
limit to the simple challenge of the entry of the penal fine in the 
criminal record, but should have proceeded to the analysis of 
the documents sent by the association S.C. S S.R.L. – S.C. T S.R.L. 
– S.C. P S.R.L. to the evaluation commission in order to demon-
strate its credibility, as regulated by the provisions of Article 171 
paragraph (31) of Law no. 98/2016.

As it results from the aforementioned provisions of the na-
tional and communitarian legislation, the existence of some 
mentions in the business operator’s criminal record does not 
automatically lead to the dismissal of its bid but to the evalua-
tion performed by the commission of evaluating the measures 
taken by the respective business operator. 

Consequently, the right to dismiss the bid of the associa-
tion S.C. S S.R.L. – S.C. T S.R.L. – S.C. P S.R.L. is subsequent to 

the obligation established 
for the evaluation commis-
sion through the provisions 
of Article 171 paragraphs (1)-
(3) of proceeding in a rigor-
ous manner in verifying the 
evidence sent by it in order 
to concretely demonstrate 
its credibility by reference to 
the aforementioned reason 
of exclusion. 

In the case C - 124/17, EUCJ 
pronounced as following (…):

With the aim to pronounce 
according to the principle of 
availability regulated by Ar-
ticle 26 paragraph (2) of Law 
no. 101/2016, strictly regard-
ing the reasons which lead 
to the dismissal of the com-
plainant’s bid, the Council 
retains that, by totally ignor-
ing its obligation regulated 
by Article 171 paragraph (31) 
of Law no. 98/2016, in fact 
the contracting authority did 
not proceed to the verifica-
tion of the measures taken 
by S.C. T S.R.L., although the 
association S.C. S S.R.L. – S.C. 
T S.R.L. – S.C. P S.R.L. sent to 
the evaluation commission, 
in the response to the clari-
fication request, a series of 
documents belonging to the 
category of those regulated 
as examples in paragraph 
(3) of the judicial norm pre-
viously mentioned (decision 
to terminate the individual 
employment contract of the 
employee mentioned in the 
court’s decision, the audit 
report, payment orders of 
the penal fines). The author-
ity had the possibility to re-
quest further actual clarifi-
cations form the complain-
ant in the case in which it



40

would find them necessary, just like it has previously proceeded 
with the criminal record certificates. 

The allegation of the contracting authority comprised in the 
address for communicating the result, on the alleged lack of rel-
evance of the particular character of the complementary penalty 
ordered by the court, cannot be retained because the period of 6 
months in which the business operator S.C. T S.R.L. was forbidden 
to make use of the right to conclude contracts with certain con-
tracting authorities was expired/ended/completed at the time of 
the initiation of the award procedure. Therefore, the identity of 
the contracting authorities, on which the interdiction to conclude 
contracts with the respective business operator during the ap-
plicability period of the complementary penalty had been estab-
lished through penal sentence, was irrelevant from the perspec-
tive of the current procedure. 

Moreover, the Council retains that through Article 171 para-
graph (31) of Law no. 98/2016 the national legislator mentioned 
the fact that the evaluation of the measures undertaken by the 
business operators, and proven according to paragraph (3) of the 
same judicial norm, are evaluated “taking in to consideration the 
gravity and the particular circumstances of the offence or the 
misdemeanour in sight”. Judging on this phrase, it results that 
the contracting authority should be more careful especially in re-
gards to the principle of proportionality. 

Still, due to the fact that the contracting authority limited it-
self only to concluding the existence of such misdemeanours 
without ascertaining the end of the applicability term of the in-
terdiction measure and without appreciating in any way the cred-
ibility of the complaining society acquired through the measures 
adopted in accordance to Article 171 paragraph (3) of Law no. 
98/2016, which are mentioned as existing both in the DUAE and 

the documents attached to 
the response at the clarifica-
tion request, the Council re-
tains that, through the exces-
sive formalism demonstrated 
in the DUAE data verification 
stage, the contracting au-
thority abusively dismissed 
the bid of the complainant 
by violating the provisions of 
Article 49 of Law no. 98/2016, 
which establish for the con-
tracting authority the obliga-
tion to ensure equal and in-
discriminatory treatment for 
the business operators and 
to act in a transparent and 
proportional manner. 

For the aforementioned 
reasons, on the grounds of 
the provisions in Article 26 
paragraphs (2) and (5) of Law 
no. 101/2016 as amended and 
supplemented, the Coun-
cil will accept the complaint 
lodged by SC S SRL in contra-
diction with the contracting 
authority…

DECISION NO. 40/2022 
COURT OF APPEAL IAȘI

“It is certain that the as-
sociate S.C. T S.R.L. suffered 
a penal conviction based 
on which the provisions of 
Article 164 paragraph (1) of 
Law no. 98/2016 are applied. 
In the lodged complaint, the 
contracting authority did 
not challenge in any way the 
reasoning of N.C.S.C., accord-
ing to which it limited itself 
to conclude the existence of 
such misdemeanours with-
out ascertaining the end of 
the applicability period of 
the interdiction measure and 
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without appreciating in any way the credibility of the complaining 
society acquired through the measures adopted in accordance to 
Article 171 paragraph (3) of Law no. 98/2016.

Therefore, the contracting authority did not make any refer-
ence to the duration of the applied complementary penalty which 
would have ended and which, besides, did not even mention the 
interdiction to participate at any procurement procedure, context 
in which the provisions of Article 171 of Law no. 98/2016 would be 
fully applicable.

The defences concerning the fact that the respective society 
could have avoided to speak of the conviction in the other pro-
cedures which it participated at; the management bodies of the 
societies involved in the current public procurement could be 
members of the same family and the replacement of the society’s 
administrator would have taken place at 14.06.2021; the financial 
audit could have additional targets in comparison to the audit 
mentioned in the legal text; they are not mentioned in the ini-
tially challenged document and they tend to complete it, as non-
analysing the credibility of the society in accordance to Article 171 
is an essential reason for N.C.S.C to accept the complaint. 

Taking into consideration the previous conclusions, the Court 
will dismiss the lodged complaint as groundless.” 

2) N.C.S.C. DECISION NO. 2,583/2021
UNASSUMING THE TECHNICAL SPECIFICATIONS OF THE TENDER 
DOCUMENTATION BY THE BIDDER 

After analysing the technical proposal of the complaining bid-
der, it results that it did not include in the References section the 
correspondence information of the technical proposal in accor-
dance with the specifications, the respective section being left 
blank. Those commentaries do not result from the submitted bid, 
article by article, which were specifically requested by the con-
tracting authority. 

Yet, the complainant’s criticisms are based on the preliminary 
mentions of the analysis minute of the technical proposal draft-
ed by the evaluation commission, in which there were highlight-
ed those sections comprising texts reproduced from the specifi-
cations and there is no other proof of the conformity of its bid. 

Moreover, the complainant’s criticisms, based on the appre-
ciation that it results from the tender documentation that the bid 
solution should have only been based on a craft project, not on 
already build craft, do not present interest in solving the dispute. 
This aspect was not retained by the evaluation commission as 
grounds for dismissing the bid, and the tender documentation 
did not mention a single participation manner in the competition 
(a product already manufactured/in the process of fabrication or 
in the project stage).

In case, the analysis of 
these criticisms would be 
lacking any effects because 
the real reason for dismissing 
the bid, as it was registered 
in the procedure report and 
presented in the contestation 
statement, is not challenged.  

The mentions in the min-
ute regarding the require-
ment’s way of expression in 
the technical proposal, by 
pasting a text from the speci-
fications, did not have exclu-
sive relevancy on the decision 
to dismiss or to accept the 
bid. The lack of mentions in 
the section, where the docu-
ments/technical sheets/man-
ual issued by their producer 
should have been described/
highlighted, was determinant 
(the page from the attached 
technical documentation will 
be completed), according to 
the rules from the footer of 
Form 8. 

Not presenting the ten-
dered type and equipment, 
as general reason for dis-
missing the bid, can be coun-
tered by the complainant on 
its availability to send clarifi-
cation/completion respons-
es, together with the mention 
that the contracting authority 
did not request any clarifica-
tion. Still, in relation to the 
bid’s drafting manner, which 
did not respect the obliga-
tion to forward detailed in-
formation, in the aforemen-
tioned section-type shape, 
the contracting authority was 
entitled to dismiss the bid, 
as specified in the procure-
ment’s data sheet.   

In addition, the legal basis 
invoked by the contracting
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authority in taking the dismissal measure was correct – Article 
215 paragraph (5) of Law no. 98/2016: “The bid is considered non-
compliant if it does not respect the requirements presented in 
the procurement’s documents, it was received with delay, pres-
ents clues of anti-competitive or corruption agreements, or it 
was considered as unusually low by the contracting authority”. 

Therefore, in the absence of effective criticisms against this fi-
nality of the bid’s evaluation, there are no grounds of law for the 
cancellation of the procedure report and of the communication 
address of the result, ain accordance to those requested by the 
complainant. Implicitly, the definitive character of the dismissal 
decision, caused by the erroneous/incomplete drafting of the 
technical proposal, makes superfluous the complainant’s deci-
sion of contesting the conformity of its bid, based on the infor-
mation which could be through clarifications. 

Furthermore, the Council concludes that claims from the com-
plaint confirm the firmness lacking character of the technical 
proposal of the bid. As an example, the claims that “The society 
tendered an identical craft at the level of the producer, model, 
drawn plans, with concretely assumed technical characteris-
tics” are challenged by the footnotes of the technical proposal: 
“the tendered product is exemplified by the drawing attached to 
the bid. The final project is the one to be made in the case of 
contracting…”.  

The claims in the complaint concerning the impossibility to 
mention some fixed characteristic of the future craft, in the lack 
of a completed project, are considered by the Council as simple 
speculations, in the context in which, on the one hand, the ten-
der documentation and its clarifications have been assumed by 
the bidders and, on the other hand, even the footer of the in-
terest form mentioned the obligation that those characteristics 
depending on the bidder, not being identified in the proposed 
equipment, should be presented by it through indicating the way 
which it considers adequate for achieving the specifications re-
quired by the purchaser (in the dedicated section of the table).

DECISION NO. 281/2021 - COURT OF APPEAL CONSTANȚA

After analysing the bid of the complaining society, it was ob-
served that the complaining society, S.C. X S.A., did not effec-
tively assume a large part of the obligations. 

Thus, regarding the C1 requirement, the complainant effec-
tively copied the requirement, without assuming the obligation 
to deliver a craft according to the requirements comprised in 
the technical specification and in the specifications, quality in-
surance standards and practices, specific to the producer, al-
though the bid should represent an effective individual com-
mitment to certain requirements and specifications. 

Unassuming the require-
ments is also observed in 
the case of requirements 

C2, C10, C12, C29, C42, 
C43, C45, C50, C51, C52, C53, 
C54, C55, C56, C57, C58, C59, 
C61, C63, C65, C66, C67, C68, 
C69, C70, C71, C76, C87, C105, 
C106, the language used by 
the complainant being im-
personal due to copying 
the text of the requirement, 
without showing that it will 
effectively commit to ac-
complishing the respective 
requirement. 

Moreover, is also con-
cluded that, for the C9 re-
quirement, the type of main 
engines, generators, number 
of crew members, autonomy, 
material for building the 
craft, were not indicated. It 
was established for the C13 
requirement that the dimen-
sions are not presented with 
fixed values, which should 
be known as the craft is in 
production and not custom 
built, as well as the fact that, 
in the bow area, the techni-
cal specification requires an 
opening of maximum one 
metre, while in the tech-
nical proposal the bidder 
specifies a large opening 
in the bow, in contradic-
tion the mentions in the C12 
requirement. 

For the C16 requirement, it 
is shown that the engine type 
is not mentioned, the param-
eters indicated in on-board 
equipment are not clearly 
mentioned, the auxiliary 
heating system is not speci-
fied, no agreements have 
been made for assuming the 
technical specification. 

THE ACTIVITY PERFORMED 
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For the C23 and C24 requirements, it was observed that, al-
though the craft is in production, the bidder does not declare 
the type of material which will be used for its construction. 
Concerning the C30 requirement, it was noted that the dimen-
sions of the tanks are not clearly presented, taking into con-
sideration the fact that the craft is in production and that this 
aspect should be known. For the C38 requirement, it was con-
cluded that there is no clear mention regarding the materials 
used for the thermic and phonic isolation, while for the C39 re-
quirement it was observed that the type and model of the We-
basto equipment were not mentioned, taking into consider-
ation the fact that the craft is in production, not a new model. 

Consequently, the complainant cannot prove a situation 
contrary to the one resulting from the analysis of the bid it has 
submitted, being obvious that most of the requirements from 
the tender documentation have not been adequately met. 

It cannot be appreciated that the N.C.S.C. would have re-
tained aspects, which the complainant was not able to chal-
lenge because it did not had knowledge at the moment of 
the completion of the complaint of the content of the minute 
no. …/28.09.2021 on the evaluation of the conformity of the 
technical proposal with the provisions in the specifications, 
of those comprised in the address no. …/11.10.2021, thus we 
cannot speak of the fact that N.C.S.C. took into consideration 
supplementary reasons besides the ones accessible to the 
complaining petitioner, so the limits of the complaint’s devo-
lutive effect and the complainant’s right of defence have not 
been violated. 

3) N.C.S.C. DECISION 
NO. 2,357/2021
THE INTRODUCTION OF 
SOME SUPPLEMENTARY 
TECHNICAL SPECIFICATIONS 
FALLS IN THE DISCRETION 
RANGE OF THE 
CONTRACTING AUTHORITY. 
THE LACK OF SOME 
POSSIBLE SPECIFICATIONS 
DOES NOT HARM A 
POTENTIAL BIDDER. 

Regarding the criticism of 
the complaint’s author which 
targets lot 2, respectively the 
requirement to present “the 
validity/stability/safety time 
span against contamina-
tions, from the moment of 
opening the recipient”, relat-
ed to which the complainant 
requested its detailing, re-
spectively the indication of 
the validity/stability/safety 
time span and of the docu-
ments proving the fulfilment
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of this requirement, the Council notes that it is groundless, in 
the conditions in which the validity/stability periods from the 
moment of opening the recipients differ from one product/pro-
ducer to the other. 

Although the minimum utilisation period of the product 
since the opening of the recipient could present relevance in 
this case, the author of the complaint did not challenge the re-
strictive or unjustified character of this technical specification 
but the opportunity to establish a technical requirement which 
aims for an increased efficiency of the product from the usage 
period point of view (minimum utilisation period of the prod-
uct). Still, in the Council’s opinion and related to the legislation 
in force, the opportunity of procuring certain products, as well 
as the technical specifications imposed through them, are es-
tablished by each contracting authority separately, in case be-
ing incidental the principle of liability assumption regulated by 
Article 2 paragraph (2) letter f) of Law no. 98/2016.  

DECISION NO. 904/2021 - COURT OF APPEAL IAȘI

The challenging reason regarding lot no. 2, dismissed by the 
Council, targeted the detailing in the tender documentation of 
a technical requirement related to the indication of a certain 
validity/stability/safety time span against contamination since 
the opening of the recipient. 

In fact, by the means of this criticism, the completion of the 
documentation with a certain technical requirement is solic-
ited, in the conditions in which the contracting authority did 
not understand to impose a certain period of validity/stability/
safety in time against contamination since the opening of the 
recipient. 

In the lack of such a technical requirement, it cannot be re-
tained, as suggested by the complainant in the challenge, that 
the tender documentation does not ensure a complete, correct 
and precise information for the business operators regarding 
the requirements of the procurement. 

The fact that the contracting authority did not establish 
through the tender documentation a certain validity/stability/
safety time span against contamination since the opening of 
the recipient, or for a minimum or maximum time span, does 
not mean that the business operators could not have drafted 
their bids and mentioned this technical requirement, specific 
for the bided product. On the contrary, the option of the con-
tracting authority was to accept all the bided products, no mat-
ter the validity/stability/safety time span against contamina-
tion since the opening of the recipient.

Furthermore, by introducing a certain period of validity/
stability/safety, depending on the other established technical 
requirements, a restriction of equal access to the award proce-

dure can be reached for the 
business operators, contrary 
to the provisions of Article 
155 paragraph (6) of Law no. 
98/ 2016. 

Concerning these rea-
sons, the Court concludes 
that the Council’s solution 
to dismiss this challenge 
reason invoked by the com-
plainant is grounded. 

4) N.C.S.C. DECISION NO. 
2391/2021
DISMISSAL OF A BID FOR 
BREACHING THE MAIN 
CONTRACT OBLIGATIONS 

After analysing the deci-
sions which approved the 
termination of the contracts 
in discussion, the Council 
concludes that they were 
taken by the County Council 
and the involved authorities 
but without the existence of 
a termination decision of the 
contract from the signatory 
of the contracts (Association 
for Community Development 
X). On the contrary, in the 
address no. 2819/30.08.2021, 
the association has express-
ly stated that the delegation 
of the collection service and 
waste transport contracts 
are not terminated, as the 
procedure for these con-
tracts has been initiated. 

Still, an undergoing ter-
mination procedure cannot 
determine taking the mea-
sure of excluding the busi-
ness operator. The Council 
also ruled in the same sense 
in Decision no. 1023/2021, in 
which it retained, amongst 
others: As a result, in taken 
its decision, Z Town Hall con-
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sidered an undergoing investigation, which is not completed 
because a new investigation is under development concerning 
the behaviour of S.C. X S.R.L. and of another company, on which 
there are clues that they did not compete in public procure-
ment procedures, organised starting with the year 2017, which 
might suggest a possible intention of sharing the contracts. 
Such a consideration of the procedure’s organiser cannot be 
considered compliant to the aforementioned legal provisions, 
because a trigger of the investigation cannot represent a reason 
for not taking into consideration of some measures presented 
by the complainant in order to prove its credibility. 

The petitioner invokes the provisions of Article 17 paragraph 
(3) of the Statute of the Association for Community Develop-
ment X in sustaining the consideration that decisions submitted 
with the case file are sufficient but it must be observed, on the 
one hand, that the association itself recognises that the con-
tracts are not terminated, and, on the other hand, that the in-
voked provisions make reference to the empowerment of the 
General Assembly of the Association by the Association in order 
to exercise certain prerogatives, yet a decision of the General 
Assembly was not submitted. 

According to Article 14 
[paragraph (1) of the Statute 
of the Association for Com-
munity Development X, the 
General Assembly is formed 
by all the representatives 
designated by the parties, 
namely the mayors of the 
administrative-territorial 
units and the president of D 
CC or their authorised repre-
sentatives. 

Hence, as opposed to 
the existent documents in 
the case file, it can be con-
cluded that the fulfilment of 
the three conditions was not 
demonstrated:

- serious or repeated viola-
tion of the main obligations;

- the breach of the main



obligations should have interfered the development of the fol-
lowing types of previously terminated contracts: public pro-
curement contract, sectorial contract, concession contract;

- serious or repeated violation of the main obligations 
should have led to the following consequences (sanctions): in 
advance termination of the respective contract, payment of 
damages, other comparable sanctions. 

Therefore, the bid of S.C. X S.R.L. was not correctly dismissed 
by the purchaser. 

Moreover, it must be concluded that in order to demonstrate 
the fulfilment of the requirement concerning the similar experi-
ence the winning bidder submitted Form no. 5, which indicates a 
value of … lei, VAT excluded, for the provision of services. In sup-
port, it was also submitted the address no. 1611/21.05.2021 (pag-
es 76-78 of the bid submitted by S.C. X S.R.L.) from the Associa-
tion for Community Development X, in which are highlighted the 
quantities of municipal waste approved by the association, as-
sociated to the invoiced services performed in the contracts no. 
831/27.03.2019, 832/27.03.2019, 983/16.04.2019 and 833/27.03.2019.

In regards to the application of the provisions of Article 81 
paragraph (1) letter c) of Law no. 100/2016, the contracting au-
thorities/entities exclude any business operator from the award 
procedure of the concession contract in any of the following sit-
uations: c) committed a serious professional misconduct which 
questions its integrity and the contracting authority/entity can 
demonstrate this aspect through any adequate means of evi-
dence, such as a decision of a court of law or an administrative 
authority, corroborated with Article 81 paragraph (3). 

In the spirit of the provisions in paragraph (1) letter c), seri-
ous professional misconduct means any misconduct commit-
ted by the business operator which affects its professional rep-
utation, like breaching the rules of cartel competition, which 
target the fixing of auctions or violating the intellectual prop-
erty rights, committed with intention or serious misconduct. 

The complainant did not indicate which are those violations 
which can lead to the application of the cited provisions. 

DECISION NO. 747/2021 - COURT OF APPEAL TÂRGU MUREȘ

As correctly alleged by the defendant, the phrases used by 
the legislator presume an observation of the intervention of 
these sanctions, respectively their certain character at least 
from the perspective of the contracting authority which is part 
of the previous contract.  

In addition, the national legislation states that: “Any busi-
ness operator in any the of the following situations from Ar-
ticles 79 and 81, which trigger the exclusion from the award 
procedure, can provide evidence in order to show that the un-

dertaken measures are suf-
ficient for really demonstrat-
ing its credibility in relation 
to the exclusion reasons”. 

The court retains that, in 
case, the contracting author-
ity requested clarifications 
from the business operator 
S.C. X S.R.L. in order to verify 
the incidence of the optional 
exclusion case regulated by 
Article 81 paragraph (1) letter 
f) of Law no. 100/2016 and, 
also, requested information 
regarding the way in which 
the business operator fulfils 
the contractual obligations 
in the delegation of services 
contracts no. 831/2019 and 
832/2019.

The information was re-
quested to the Association 
for Community Development 
X, this being the contracting 
authority which could have 
disposed the termination of 
the indicated contracts or 
the payment of damages. 

In this context, the evi-
dence documents which 
the petitioner refers to in 
the complaint lodged with 
N.C.S.C. (L.C.D. of approval of 
the termination of the con-
tracts issued by the authori-
ties within the Association) 
cannot be taken considered 
in the analysis of the inci-
dence of Article 81 para-
graph (1) letter f) of Law no. 
100/2016 because they can-
not have by themselves the 
effect of the anticipated ter-
mination of the delegation 
contract. 

In fact, the only author-
ity which cam evaluate the 
significant character of un-
fulfilling the contractual ob-
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ligations and can exercise the right to dispose the termination 
of the contracts is the Association, which explicitly informed 
the evaluation commission that the contracts are not actually 
terminated and that a good standing document was not issued. 

The references to the initiation of the termination procedure 
in these contracts cannot be equated in regards to of Article 
81 paragraph (1) letter f) of Law no. 100/2016 with the phrase 
“anticipated termination of the respective contract”, an aspect 
which implies at least a materialisation of the will to dispose 
the termination of the contract by issuing a notification in this 
matter and assuming its effects, from the perspective of the 
contractual clauses which establish a termination clause. Con-
trary to the opinion of the defendant, the existence of a court 
decision which confirms the termination of the contract is not 
absolutely necessary (see the considerations of the Court in 
case C41/18) but, in the analysis of the exclusion clause, the 
Commission must have certain information regarding the fact 
that, during the development of a contract, the behaviour of the 
business operator seemed sufficiently deficient to the contract-
ing authority for justifying the termination.  

Still, in relation to the information submitted by the Associa-
tion for Community Development X, the condition of the antici-
pated termination fo the contract is nor confirmed. 

Considering all those previously mentioned, the Court con-
cludes that the N.C.S.C. has correctly appreciated that an under-
going termination procedure cannot determine the exclusion 
measure of the business operator form the procedure.

5) DECISION NO. 484/2021
THE EXISTENCE OF OWN 
PRODUCTION CAPACITIES 
FOR RAW MATERIALS CAN 
BE ACCEPTED FOR THE 
JUSTIFYING THE PRICE OF 
THE BID

The Council retains that 
the contracting authority 
insisted for the evaluation 
of the financial proposal 
of S.C. S S.R.L. by address-
ing requests concerning the 
production costs of crushed 
stone, in the conditions in 
which the respective bidder 
has its own quarry and sort-
ing/crushing plant.  

Hence, by comparing the 
accounting costs from 2019 
and 2020, it concluded that 
the bidder presented differ-
ent dates and did not justify 
the cost of crushed stone. 
The Council also notes that 
the cited legal provisions 
state that the authority must 
consider the justifications 
and dismiss the bid only 
when the provided expla-
nations do not justify these 
costs, the latter being much 
lower that the ones on the 
market.

The Council also retains 
that the aim of the cited pro-
visions is to protect the con-
tracting authority from the 
risk of contract failure fol-
lowing the impossibility of 
sustaining the bided price, 
the introduction in the work 
of some materials of doubt-
ful quality, but also to pro-
mote competition between 
the business operators so 
that there would not be a 
dumping price. 
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Regarding the price of 
crushed stone, the Council 
retains that S.C. S S.R.L. holds 
a mining exploitation licence, 
being its own supplier of 
crushed stone in this proj-
ect. Holding the respective 
quarry and sorting/crushing 
plant does not represent in 
any way a disadvantage for 
the contracting authority, 
just like it cannot be an ele-
ment leading to the dismissal 
of the bid. Furthermore, the 
operator is the one to ap-
preciate the price of its own 
production which is intro-
duced in the bid. Therefore, 
the dismissal of a bidder 
without retaining that the 
price is understated yet just 
that some inadvertencies 
would exist between certain 
“constants” having differ-
ent values, respectively that 
the bidder invoked different 
productivities and presented 
two tables, does not respect 
the cited legal provisions.     

Thus, the contracting au-
thority concludes that “in 
order to have a pertinent 
analysis of the expenses of 
the sorting/crushing plant, 
the redrawing of the pre-
sented analysis is request by 
clarification, consequently: 
data will be used from the 
2019 closed financial year, 
for filling the columns 3 and 
5 of the respective table”, an 
aspect which cannot be jus-
tified in fact or in law.

If the bidder would have 
forwarded the same bid 
from a third party, it would 
have been considered as 
relevant, but if it presents 
the documents from its own 

plant, the bid is not considered as relevant anymore.     
On the contrary, the Council retains that holding a quarry 

and a sorting/crushing plant represents a supplementary ad-
vantage for the bidder and not an element which attracts the 
non-compliancy of the bid.

In case, the bidder introduced sustainable prices, or the con-
tracting authority did not prove in any way that these could be 
understated. On the contrary, the bidder demonstrates that the 
prices for 15 – 25 mm and 40 – 63 mm crushed stone sorts are 
of 30 lei/m3, therefore equal or higher than the ones recently 
used in contracts with the same contracting authority, the sit-
uation being the same for other products as well, submitting 
documents in this matter. 

There isn”t any provision in the procurement or financial-
accounting legislation which would prohibit the entrepreneurs 
who also have production capacities to introduce better prices 
for their own products in their bid, but on the contrary many 
business operators understand to develop such capacities in 
order to ensure more facile access to resources and become 
competitive. Hence, the Council retains that the contracting 
authority must revaluate the response of the operator, consid-
ering also the CJEU Decision from the 10th of September 2020 
(C-367/19 Tax-Fin-Lex, ECLI:EU:C:2020:685): “Article 2 paragraph 
(1) point 5) of the Directive 2014/24/EU of the European Parlia-
ment and the Council’s Decision from the 26th of February 2014 
on public procurements and the abrogation of the Directive 
2004/18/EU, as amended by the Commission Delegated Regula-
tion (EU) 2017/2365 from the 18th of September 2017, must be 
interpreted in the sense that it does not represent a ground 
of law for the dismissal of an operator’s bid within an award 
procedure of a public procurement contract just for the reason 
that the price proposed in the bid is of 0 euro”. 

The Council also retains as relevant the claim of the com-
plainant against according to which the calculation of the 
price for these materials did not consider the cost condition 
from 2019 because at the time of submitting the bid the mar-
ket conditions have changed dramatically in comparison to 
2019, while the costs registered in 2019 have no relevancy on 
future prices. This is due to the fact that in the year 2019 the 
society did not produce a single tone of AB22,4 asphalt mix-
ture because it did not have any projects or request for this 
type of mixture. 

Concerning the introduction of “diverse” expense for the 
sorting/crushing plant, the Council notes that, as the supplier 
of crushed stone and the bidder share the same identity, the 
latter does not have to justify any type of expenses for the re-
spective plant. The commercial policy of the bidder must not 
be directed to obtain profit from selling the stone to itself and 
also from the project it is about to win, as the way in which it 

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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aims to obtain and distribute expenses and profit is a matter of 
internal organisation. 

For this reason, the Council retains that holding the quarry 
and the sorting/crushing plant represents a fair competitional 
advantage which does not entitle the contracting authority to 
the exclusion of the bidder. 

DECISION NO. 569/2021 – COURT OF APPEAL TIMIȘOARA

Therefore, regarding the expenses which are requested for 
clarification, expenses related to stone crushing, the court ap-
preciates that there is no ground to impute to the bidder that 
it did not establish and highlight these expenses in the con-
ditions in which it holds its own quarry and sorting/crushing 
plant, as the business operator is free to establish and appreci-
ate the bided price considering its own production capacities. 

The circumstance in which the bidder did not introduce the 
expenses with the quarry and sorting/crushing plant as an ele-
ment of the price is fully justified by the fact that it holds itself 
such a plant. Forcing the operator to include these expenses in 
its bid in the context in which he chooses not to establish them 
as such, because it holds its own quarry and sorting/crushing 
plant, in the absence of a legal provision which would state the 
obligation of also including the expenses with its own produc-
tion capacities in the price, is regarded as an illegal interpreta-
tion of non-justifying concludingly from this point of view of the 
stone crushing expenses.  

On the contrary, the bidder clarified this aspect by indicat-
ing the possession of its own quarry and sorting/crushing plant, 
thus explaining implicitly that it understood to use this pro-
duction advantage in substantiation of the bided price, which 
cannot be considered as understated under this aspect. Hence, 
the appreciation of the contracting authority that the expenses 
with the quarry and sorting/crushing plant have not been con-
clusively justified is illegal and cannot be retained as correct. 

Furthermore, the contracting authority did not retain the 
understated character of the bided price in relation to the al-
leged unjustified stone crushing expenses yet it appreciated 
the response as inconclusive, although the bidder has clearly 
shown that it is its own supplier of crushed stone, possessing 
the specific production means, an advantage it also understood 
to make use of in establishing the bided price and which cannot 
be legally sanctioned, because it is the attribute of the bidder. 
The latter has the possibility to appreciate its way of organisa-
tion and valorisation of its own production capacities in order 
to determine the bided price. 

In addition, there is no mention of the contracting authority 
that there is any risk of non-executing the contract, should it be 

attributed to the bidder, by 
non-including these expens-
es in the bided price and that 
the bided price proves to be a 
dumping price due to the val-
orisation of this advantage of 
the business operator which 
holds sorting/crushing plant. 

Concerning the cost of 
crushed stone and the differ-
ent expenses with the sort-
ing plant, the claim of the 
petitioner that the N.C.S.C. 
has wrongly considered as 
relevant the claims of the 
complainant in the sense 
that price formation of ma-
terials was not performed in 
relation to the cost condi-
tions from the year 2019, in 
the conditions in which in 
2019 the society did not pro-
duce a single tone of AB22,4 
asphalt mixture because it 
did not have any request for 
this type of mixture, cannot 
be accepted by the court. 

In this sense, the court re-
tains that, on the one hand, 
in the condictiones in which 
the bidder, owner of the sort-
ing/crushing plant, under-
stood to valorise this eco-
nomic asset in order to bid 
a more convenient price, it 
results that it already has 
justified the stone crushing 
costs and, on the other hand, 
as the comparison with 2019 
cannot be sustained because 
the society did not produce 
the mentioned asphalt mix-
ture and in the absence of 
breaking a legal norm, the 
response to the clarifications 
cannot be appreciated as in-
conclusive, as non-judicious-
ly proceeded by the contract-
ing authority. 
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2.3.  TREND OF THE FILES SOLVED BY N.C.S.C. 
On the course of 2021, the solving complaints chambers within N.C.S.C. issued 2,906 decisions in 

order to solve a number of 3.417 complaints (files). The monthly trend of the complaints (files) ruled 
by the solving complaints chambers within the Council was as follows:

Comparing the number of 
the complaints (files) solved 
by N.C.S.C. in the year 2021 
with the one registered in the 
previous year (2,909 files), an 
increase of 17.46% (+508 files) 
may be observed. 

The semestrial trend of the 
files solved by the Council in 
the year 2021 shows that in 
the first half of the year an 
increase of 29.11% was reg-
istered in comparison to the 
similar period of the previ-
ous year, while in the second 
half of 2021 the increase was 
of 8.39%.
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 2021
 2020

THE SEMESTRIAL TREND OF THE FILES
SOLVED BY N.C.S.C.
IN THE PERIOD 2020 – 2021 

SEMESTER I SEMESTER II

1.650
(+29,11%)

1.767
(+8,34%)

1.278

1.631

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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2.4. DECISIONS RENDERED BY N.C.S.C.
Concerning the decisions rendered by the Council, the official data reveal that from the 1st of 

January to the 31st of December 2021, the 11 chambers for solving complaints within N.C.S.C. rendered 
2,906 decisions and 3,422 conclusions, totalising 6,328 decisions.

Divided per moths, the statement of the Council’s rendered decisions had the following trend 
in 2021:

The official statistics 
shows that, since the Coun-
cil was created and until the 
31st of December 2021, the 
total number of the files 
solved by the complaints 
solving chambers amount-
ed to 74,290, meaning a 
monthly average of over 406 
solved files.

Statistics shows that in the year 2021 the number of the decisions rendered by N.C.S.C. (2,906) 
witnessed an increase of 18.47% (+453 decisions) as compared to the previous year when 2,453 deci-
sions have been rendered. 
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 2021
 20201,402

1,504

1,094

1,359

THE SEMESTRIAL TREND OF THE DECISIONS
RENDERED BY N.C.S.C. IN THE PERIOD 2020 - 2021

SEMESTER 1 SEMESTER 2
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SEMESTER 1 SEMESTER 2

It must be mentioned that 
pursuant to Article 17 para-
graph (2) of Law no. 101/2016, 
as amended and supple-
mented, all the complaints 
lodged within a procedure 
are joined in order to ensure 
the rendering of a unitary 
solution. Therefore, it must 
be taken into consideration 
that, in many cases, a proce-
dure was challenged by two, 
three or even more business 
operators, in which case the 
respective complaints were 
joined. In addition, there is 
the possibility that, within 
each procedure for which 
challenges have been sub-
mitted, one or more appli-
cations of voluntary inter-
ventions could be lodged by 
some business operators. Yet, 
in all these cases, the Council 

renders a single decision, following the joining of the com-
plaints and applications of voluntary interventions.

Regarding the semestrial trend of the decisions rendered 
by N.C.S.C. in the year 2021, in comparison the similar periods 
of the year 2020, it developed as follows:

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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As a whole, since its establishment (September 2006) and until the 31st of December 2021, the 
total number of the decisions rendered by the Council amounted to 65,231, meaning a monthly 
average of 356 rendered decisions. 

4,119
(2007)

6,275
(2008)

7,360
(2009)

6,562
(2010)

6,000
(2011)

5,782
(2012)

5,730
(2013)

3,758
(2014)

2,568
(2015)

2,348
(2016)

3,494
(2017)

3,186
(2018)

2,352
(2019)

338
(2006)

THE STANDING OF THE DECISIONS
RENDERED BY N.C.S.C. IN THE PERIOD 2006-2021

2,453
(2020)

2,906
(2021)
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Regarding conclusions, it must be mentioned that in the year 2021 they amounted to 3.422, thus 
resulting a 34.72% increase (+882 conclusions) compared to the previous year.

Concerning the monthly trend of the conclusions issued by N.C.S.C. in the year 2021, in comparison 
with the previous year, it developed as follows:

Taking into account the 
number of decisions and 
conclusions issued by the 
Council in the year 2021, it re-
sults the total number of the 
decisions rendered by the 
Council amounted to 6.328, 
meaning a 24.50% increase in 
comparison to the year 2020, 
as illustrated by the follow-
ing chart:

54

 2021
 2020

JA
NU

AR
Y

FE
BR

UA
RY

M
AR

CH

AP
RI

L

M
AY

JU
NE

JU
LY

AU
GU

ST

SE
PT

EM
BE

R

OC
TO

BE
R

NO
VE

M
BE

R

DE
CE

M
BE

R

23
3

26
0

39
3

31
2

24
2 25

3 27
5

24
9

28
8 29

7

29
7

32
3

19
1 19
7 20

5

15
7

18
7

18
4

18
6

26
5

23
3

22
5 23
2

27
8

THE TREND OF THE CONCLUSIONS ISSUED BY N.C.S.C. IN THE PERIOD 2020 - 2021

54A

 DECISIONS
 CONCLUSIONS

2021 2020

2,906

2,453

3,422

2,540

THE TREND OF DECISIONS RENDERED
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2.5.  THE STANDING OF THE SETTLEMENT 
OF THE COMPLAINTS LODGED WITH THE N.C.S.C.

As mentioned in the chapter “2.1. THE TREND OF THE COMPLAINTS LODGED BY THE BUSSINESS 
OPERATORS”, the total number of the decisions issued by the 11 chambers for solving complaints 
within N.C.S.C. amounted to 2,906 from the 1st of January to the 31st of December 2021. 

As a consequence of the settlement of the complaints lodged by the business operators, the 
Council rendered:
n  1.263 decisions under which it was ordered the acceptance of the complaints. In this case, the 

solution requested by the complaining party and adopted upon the deliberation by the cham-
ber for solving complaints complied with the need of defence by administrative  jurisdictional 
channel of the violated or unacknowledged subjective right and the reinstatement thereof so 
that it provides to the business operator with the rights acknowledged by law.

n  1.643 decisions under which it ordered the dismissal of the complaints, by several reasons:
 l  the complaining party failed to set up the bond pursuant to Article 611 of Law no. 101/2016, 

as amended and supplemented; 
 l  the Council considered as to the tenor of the settled complaint, to go in favour of the 

contracting authority as the litigation substance of the complaint submitted by a business 
operator proved to be groundless/unfounded;

 l  The Council had to “hold its tongue”, reasoned by the fact that a substance or procedure 
exception was alleged by the litigant parties or ex officio (the complaint was submitted with 
delay, is subjectless, unacceptable, purposeless, interestless, was submitted by persons 
holding no capacity, etc.);

 l  the complainant exerted its right to waive the submitted complaint, putting an end to its 
litigation. Thus, the simple request of waiving the complaint submitted by the complaining 
party results immediately in the dismissal of the file.

Concerning the monthly trend, the standing of the solutions rendered by N.C.S.C. following the 
settlement of the complaints lodged by business operators was as follows:
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Regarding the weight of 
the decisions rendered by 
the Council for accepting the 
complaints lodged by busi-
ness operators, it amounted 
to 43.46% of the total ren-
dered decisions, while for 
the rest of 56.54% of the to-
tal rendered decisions the 
Council ruled the dismissal 
of the complaints lodged by 
business operators.

Compared to the year 
2020, when the weight of 
the decisions rendered by 
the Council for accepting the 
complaints lodged by busi-
ness operators was of 40.77% 
(1,000 complaints) of the to-
tal rendered decisions, and 
of the decisions for dismiss-
ing the complaints lodged 
by business operators was 
of 59.23% (1,453 complaints), 
it may be observed that in 
the year 2021 the weight of 
the decisions rendered by 
the Council for accepting the 
complaints lodged by busi-
ness operators increased 
with 26.3% (+263 decisions), 
while the weight of the ones 
for rejecting the complaints 
increased with 13.08% (+190 
decisions).
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It must be mentioned that in the period 2008-2019 the percentage of the decisions ruled by the 
Council for accepting the complaints, as well as the one of the decisions for rejecting the complaints, 
did not suffer major changes, in the sense that the weight of the decisions issued by the Council for 
accepting or rejecting the complaints lodged by business operators was maintained approximately 
constant (34% - accepted complaints, 66% - rejected complaints).

Yet, in the period 2019-2020, the percentage of the accepted decisions increased from approxi-
mately 38% to over 43% of the total rendered decisions, while the percentage of the rejected com-
plaints dropped from 61% to approximately 56%.

This trend demonstrates, on the one hand, that the business operators – complainants proved 
on the course of time a better knowledge of the legislation in the field and, on the other hand, that 
the public procurements officials at the level of the contracting authorities are revealing more and 
more often a lack of transparency, efficiency and effectiveness, but especially a lack of profession-
alisation of the public procurement function, which often leads to an erroneous interpretation of 
the legislation in the field of public procurements. 

Many times, in practice, the contracting authorities proved a lack of flexibility, choosing a rigid 
and strict approach on the legislation, focusing on the mechanic implementation of the provisions in 
force but without following if the procurement procedure reflects the good practices, the efficiency

 DECISIONS TO ADMIT
THE COMPLAINTS
 DECISIONS TO REJECT
THE COMPLAINTS
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1,446 (61.50%)

2,130 (66.85%)

2,321 (66.43%)

THE TREND OF THE SOLUTIONS ISSUED
BY N.C.S.C. IN THE PERIOD 2008 - 2021
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of the investment (“value for money”), of the public expenses, the principles of equal treatment and 
transparency, or eventual conflicts of interests. 

In this context, we underline that for every contracting authority the preparation phase of a pub-
lic procurement procedure – by far the most important part of the process because the decisions 
taken in during this stage will determine the success of the entire procedure – should be the design 
of a strong process for providing the requested works, services or products. When this preparation 
phase of the public procurement procedure would be correctly completed, then the other phases will 
most probably develop without any difficulty. Actually, in order to avoid any problems, each public 
procurement contract should have specific awarding criteria and weights, qualification criteria and 
well-established technical specifications, which the contracting authority should define when it pre-
pares the procurement documents, which should not be subsequently modified and which should 
be later verified in the bids” evaluation phase with strictness and maximum rigour. Nevertheless, 
many contracting authorities often underestimated the planification phase of the process or they 
do not perform it at all due to the lack or trained personnel in the field of public procurements. 

Hence, we consider it would be wise that the contracting authorities would counterbalance the 
lack of trained personnel with public procurements external specialists, especially when they per-
form risky and of great value complex public procurements, considering the fact that the increased 
professionalisation of the public procurements expert/specialist is considered as the best practice 
in order to avoid errors which might jeopardise the public procurement process. The best practices 
in the field reveal that it is worth many times that the contracting authority invests in external 
technical expertise or in market consultation when preparing for a public procurement, in order to 
guarantee that the national or European public funds are optimally spent and that the changes or 
costs of relaunching the process in a later stage or the cancellation of the procedure are avoided.

However, close collabora-
tion and consulting external 
experts should not endanger 
the independence of the con-
tracting authorities” process 
of making decisions and/or 
create potentially conflict 
of interest situations which 
would violate the principles 
of equal treatment and trans-
parency.  

As to the 1,263 decisions 
rendered by the Council for 
admitting the complaints 
lodged by business opera-
tors, it must be noted that 
in the case of 79 decisions 
(6.25%) the chambers of 
solving complaints ruled the 
cancelation of the award pro-
cedures, while 1,184 issued 
decisions (93.75%) ruled the 
remedy of the award proce-
dures, so that they may con-
tinue in accordance with the 
legal provisions.

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021

COMPLAINTS ADMITTED WITH THE
CANCELATION OF THE PROCEDURE

THE MEASURES RULED BY N.C.S.C. FOLLOWING
THE ACCEPTANCE OF THE COMPLAINTS IN THE YEAR 2021

79
(6.25%)

1,184
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2.6.  THE ACTIVITY OF N.C.S.C. IN RELATION TO 
THE ESTIMATED VALUE OF THE CHALLENGED 
AND SETTLED AWARD PROCEDURES

2.6.1.  THE ESTIMATED VALUE OF THE AWARD PROCEDURES 
UNDER WHICH N.C.S.C. RENDERED DECISIONS

In the year 2021, the total estimated value of the award procedures under which N.C.S.C. rendered 
decisions was of 77,320,050,850.70 RON, the equivalent of 15,714,179,914.38 EURO16, thus resulting a 
value of 11.31 % lower compared to the year 202017, yet with 27.80% higher than the year 201918 and 
with 62.45% over the one recorded for the year 201819.

In terms of the value, in the year 2021, the total estimated value of the award procedures under 
which N.C.S.C. rendered decisions for admitting the complaints lodged by business operators was 
of 24,238,929,888.91 RON (the equivalent of 4,926,211,261.05 EURO), while the total estimated value 
of the procedures under which N.C.S.C. rendered decisions for rejecting the complaints reached the 
margin of 53,081,120,961.79 RON (the equivalent of 10,787,968,653.32 EURO).

It may be observed that, although the number of complaints, decisions and conclusions was far 
superior in the year 2021 in comparison with the previous year, still due to the COVID-19 pandemic – 
which “froze the economy” – the total estimated value of the award procedures under which N.C.S.C. 
rendered decisions for rejecting the complaints lodged by business operators decreased with 11.31% 
compared to the previous year.

Yet, the total estimated value of the award procedures under which N.C.S.C. rendered decisions 
for admitting the complaints lodged by business operators increased with 2.05% (488,732.207.8 RON, 
the equivalent of 99,327,739.17 EURO), while the value of the procedures under which N.C.S.C. ren-
dered decisions for rejecting the complaints lodged by business operators dropped with 16,32.73% 
(10,351,431,072.82 RON, the equivalent of 2,103,778,366.15 EURO).

2018

2019

2020

2021

THE TREND OF THE DECISIONS ISSUED BY N.C.S.C. IN THE PERIOD 2018 - 2021
IN RELATION TO THE TOTAL ESTIMATED VALUE OF THE PROCEDURES

47,595,671,176 RON
(10,227,929,768.05 EURO)

60,504,663,081.38 RON
(12,750,708,733.33 EURO)

87,182,749,716 RON
(18,023,764,180.13 EURO)

77,320,050,850.70 RON
(15,714,179,914.38 EURO)

16. The amount was calculated at an annual average exchange rate communicated by the National Bank of Romania for the year 2021 of RON/EURO 4.9204
17. The amount was calculated at an annual average exchange rate communicated by the National Bank of Romania for the year 2020 of RON/EURO 4.8371
18. The amount was calculated at an annual average exchange rate communicated by the National Bank of Romania for the year 2019 of RON/EURO 4.7452
19. The amount was calculated at an annual average exchange rate communicated by the National Bank of Romania for the year 2018 of RON/EURO 4.6535
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THE TREND OF THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C.
RENDERED DECISIONS OF ACCEPTING/ REJECTING THE COMPLAINTS IN THE PERIOD 2020-2021

2020

2021

2020

2021

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH
N.C.S.C. RENDERED DECISIONS OF ACCEPTING THE COMPLAINTS

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH
N.C.S.C. RENDERED DECISIONS OF REJECTING THE COMPLAINTS

23,750,197,681.11 RON
(4,910,007,583.28 EURO)

24,238,929,888.91 RON
(4,926,211,261.05 EURO)

63,432,552,034.61 RON
(13.113.756.596,85 EURO)

53,081,120,961.79 RON
(10,787,968,653.32 EURO)

Thus, it is observed that 
in 2021 the total estimated 
value of the award proce-
dures under which N.C.S.C. 
rendered decisions for ac-
cepting the complaints 
lodged by business operators 
(24,238,929,888.91 RON, the 
equivalent of 4,926,211,261.05 
EURO) represented 31.35% 
of the total estimated value 
of the award procedures un-
der which N.C.S.C. rendered 
decisions (77,320,050,850.70 
RON, the equivalent of 
15,714,179,914.38 EURO), while 
the total estimated value 
of the award procedures 
for rejecting the complaints 
lodged by business operators 
(53.081.120.961,79  RON, the 
equivalent of 10,787,968,653.32 
EURO) represented 68.65% of 
the total estimated value of 
the award procedures under 
which the Council ruled.

 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. ACCEPTED THE COMPLAINTS
 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. REJECTED THE COMPLAINTS

53,081,120,961.79 RON
(10,787,968,653.32  EURO)

(65.85%)

24,238,929,888.91 RON
(4,926,211,261.05 EURO)

(31.35%)

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. RENDERED DECISIONS
OF ACCEPTING/ REJECTING THE COMPLAINTS
IN THE YEAR 2021

 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. ACCEPTED THE COMPLAINTS
 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. REJECTED THE COMPLAINTS

53,081,120,961.79 RON
(10,787,968,653.32  EURO)

(65.85%)

24,238,929,888.91 RON
(4,926,211,261.05 EURO)

(31.35%)

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES
UNDER WHICH N.C.S.C. RENDERED DECISIONS
OF ACCEPTING/ REJECTING THE COMPLAINTS
IN THE YEAR 2021

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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From the total estimated value of the award procedures under which N.C.S.C. rendered decisions 
for accepting the complaints, the total estimated value of the award procedures cancelled by the 
Council reached 488,987,180.75 RON (the equivalent of 99,379,558.72 EURO), and that of the award 
procedures under which remedies were ordered was of 23,749,942,708.16 RON (the equivalent of 
4,826,831,702.33 EURO).

A comparison with the previous year reveals that in the year 2021 the total estimated value of the 
award procedures under which the Council cancelled the award procedures declined with 78.65%, 
while the total estimated value of the award procedures under which the Council accepted the 
complaints and order the remedy of the procedures increased with 10.67%.

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C.
RENDERED DECISIONS IN THE YEAR 2021

 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. REJECTED THE COMPLAINTS
 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED THE COMPLAINTS
 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED THE COMPLAINTS
AND ORDERED REMEDY MEASURES OF THE PROCEDURE
 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED THE COMPLAINTS
AND ORDERED THE CANCELLATION OF THE PROCEDURE

53,081,120,961.79 RON
(10,787,968,653.32 EURO)

24,238,929,888.91 RON
(4,926,211,261.05 EURO)

23,749,942,708.16 RON
(4,826,831,702.33  EURO)

488,987,180.75 RON 
(99,379,558.72  EURO)
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THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C.
RENDERED DECISIONS OF ACCEPTING THE COMPLAINTS IN THE PERIOD 2020-2021

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED
THE COMPLAINTS AND ORDERED THE CANCELLATION OF THE PROCEDURE

2020 2,290,481,893.55 RON
(473,523,783.58 EURO)

2021 488,987,180.75 RON
(99,379,558.72 EURO)

THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED
THE COMPLAINTS AND ORDERED REMEDY MEASURES OF THE PROCEDURE

2020

2021

21,459,715,787.56 RON
(4,436,483,799.71 EURO)

23,749,942,708.16 RON
(4,826,831,702.33EURO)

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021
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Of the total estimated value of 488.987.180,75 RON (the equivalent of 99,379,558.72 EURO) of the 
procedures under which the Council ordered the cancellation of the procedure, the amount of 
131,330,510.75 RON (the equivalent of 26,691,023.24 EURO) was represented by a number of 27 award 
procedures funded by European funds. 

In terms of percentage, the total estimated value of the challenged award procedures funded 
by European funds which were cancelled by the Council represented 26.86% of the total estimated 
value of the award procedures for which cancellation decisions were ordered, and only 0.17% of the 
total estimated value of the award procedures challenged by business operators.

It must be mentioned that 27 of the 28 procedures funded by European funds for which the 
Council accepted the complaints and order the cancellation of the procedures were procurements 
of supply contracts in the medical field in the context of the COVID-19 pandemic.

Contrary to some opinions expressed in the public space, the numbers above demonstrate that 
N.C.S.C. is not an obstacle in the way of the development of the public procurement procedures 
commenced at national level, but it represented an efficient filter for preventing a significant num-
ber of irregularities within the public procurement procedures developed on the course of the year 
2021, both in the case of projects funded by national funds and by European funds, this essential 
role being recognised by the European Commission as well in the CVM reports.

THE TOTAL ESTIMATED VALUE OF THE AWARD PROCEDURES FUNDED
BY EUROPEAN FUNDS UNDER WHICH THE COMPLAINTS WERE ACCEPTED
AND THE AWARD PROCEDURE WAS CANCELLED, IN RELATION TO THE TOTAL
ESTIMATED VALUE OF THE AWARD PROCEDURES IN WHICH THE CANCELLATION
OF THE AWARD PROCEDURE

 THE TOTAL ESTIMATED VALUE OF THE PROCEDURES UNDER WHICH N.C.S.C. ACCEPTED
THE COMPLAINTS AND ORDERED THE CANCELLATION OF THE PROCEDURE 
   THE TOTAL ESTIMATED VALUE OF THE PROCEDURES FUNDED BY EUROPEAN FUNDS UNDER WHICH
N.C.S.C. ACCEPTED THE COMPLAINTS AND ORDERED THE CANCELLATION OF THE PROCEDURE 

488,987,180.75 RON
(99,379,558.70 EURO)

131,330,510.75 RON
(26,691,023.24 EURO)
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2.6.2.  THE TOTAL ESTIMATED VALUE OF THE AWARD PROCEDURES 
UNDER WHICH N.C.S.C. RENDERED DECISIONS FOR 
ACCEPTING THE COMPLAINTS, IN COMPARISON WITH THAT 
OF THE S.E.A.P. COMMENCED PROCEDURES

THE ACTIVITY PERFORMED 
BY C.N.S.C. IN 2021

The official data provided by the Electronic Public Procurement System (S.E.A.P.) show that in the 
year 2021, within the communication platform used in the award process for the public procurements 
contracts, a number of 29,440 award procedures were commenced through participation announce-
ments and invitations, amounting to a total estimated value of 160.012.432,338 RON (the equivalent of 
34.628.410.988,19 EURO).

In comparison to the year 2020, when 28.595 award procedures were commenced in S.E.A.P. through 
participation announcements and invitations, it is found that in 2021 the number of the award procedures 
increased with 845 (2.95%), yet due to the economy blockage generated by the COVID – 19 pandemic 
the total estimated value of the commenced award procedures diminished with 7,488,654,453 RON (the 
equivalent of 1.521.960.501,79 EURO). 

In order to provide an image of the impact of the COVID – 19 pandemic on the economy, it must be 
noted that, in the year 2019, a number of 35,051 award procedures were commenced through participa-
tion announcements and invitations on the communication platform used in the award process for the 
public procurements contracts, with a total estimated value of 196.638.928,828 RON (the equivalent of 
41.439.544.977,67 euro). 

In fact, compared to the year 2019, in the year 2021 the total estimated value of the procedures com-
menced within the communication platform used in the award process for the public procurements 
contracts declined with more than 36,626 billion RON, while the number of commenced procedures 
decreased with 5,611. However, in comparison to 2019, the number of complaints lodged by business 
operators with N.C.S.C. in the year 2021 increased with 22.22% (623 complaints).

The official data provided by S.E.A.P. show that the end of 2021, of the total of 29,440 award procedures 
commenced in S.E.A.P, a number of 5,780 award procedures (19.63%) were listed as cancelled (either by the 
contracting authorities, by the administrative law courts or by decision of N.C.S.C.), 60 procedures were listed 
as being suspended (0.20%), 7,289 were in development (24.76%), and 16,311 were already awarded (55.40%).

Comparing the total annual estimated value of the procedures commenced in S.E.A.P. in the year 2021 
(160.012.432,338 RON, the equivalent of 34.628.410.988,19 EURO) the total estimated value of the procedures 

 2020
 2021

PROCEDURES
COMMENCED

IN S.E.AP.

CANCELED
PROCEDURES

INITIALLY
AWARDED

PROCEDURES 

PROCEDURES IN
DEVELOPMENT AT THE

END OF THE YEAR

PROCEDURES
SUSPENDED AT

THE END OF THE YEAR

THE TREND OF THE PROCEDURES COMMENCED IN S.E.AP. IN THE PERIOD 2019 - 2021

28,595

6,196

21,464

29,440

5,780

16,311

7,289

914 21 60
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under which N.C.S.C. ruled decisions (77.320.050.850,70 RON, the equivalent of 15.714.179.914,38 EURO), it 
arises that the latter represented 48.32% of the total estimated value of the procedures commenced 
in S.E.A.P.

If we compare the total annual estimated value of the procedures commenced in S.E.A.P. in 2020 
(160.012.432,338 RON, the equivalent of 34.628.410.988,19 EURO) with the total estimated value of the pro-
cedures under which N.C.S.C. accepted the complaints lodged by business operators and ordered remedy 
measures/the cancellation of the procedures (24.238.929.888,91 RON, the equivalent of 4.926.211.261,05 
EURO), it results that the latter represented 15.15% of the total estimated value of the procedures com-
menced in S.E.A.P.

In fact, the total estimated value of the procedures under which N.C.S.C. ordered remedy measures 
of the challenged public procurements procedures was of 23.749.942.708,16 RON (the equivalent of 
4.826.831.702,33 EURO) (14.84% of the total estimated value of the procedures commenced in S.E.A.P.), 
while the total estimated value of the public procurement procedures under which N.C.S.C. ordered 
their cancellation was of only 488.987.180,75 RON (the equivalent of 99.379.558,72 EURO) (0.31% the total 
estimated value of the procedures commenced in S.E.A.P.).

Regarding the public procurement procedures funded by European funds commenced in S.E.A.P. 
through participation announcements and invitations, the data afferent to the year 2021 show that they 
reach 6,182, meaning a percentage of 21% of the total public procurement procedures commenced in the 
system (29,440 procedures). Compared to the previous year, when 6,056 public procurement procedures 
funded by European funds were commenced, in 2021 their number increased with only 2.08%, a fact 
which indicates a low absorption of European funds.

It must be mentioned that of the total number of 6,182 public procurement procedures funded by 
European funds commenced in S.E.A.P. in the year 2021 through participation announcements and invi-
tations, a number of 1,570 procedures were cancelled (27.39% of the total number of procedures com-
menced and financed by European funds and 5.33% of the total number of procedures commenced in 
S.E.A.P), with an amount of 7.398.545.672 RON (the equivalent of 1.503.647.197,79 EURO).

As previously mentioned, only 27 of these procedures financed by European funds (1.72%) amounting 
to 131.330.510,75 RON (the equivalent of 26.691.023,24 EURO) (representing a percentage value of 1.77%) 
were cancelled by the decisions of the Council, the rest being cancelled by the contracting authorities 
or by the administrative and fiscal law courts.

As it can be observed, with personnel limited and with minimal material expenditures, the Council 
proved its efficiency, its employees making huge efforts to answer the specific challenges of the occupied 
positions. From the presented data, it can be observed that each employee of the Council is separately 
fully charged with specific activities and every person justifies its presence within the institution.

AWARD PROCEDURES COMMENCED
IN S.E.AP. IN THE PERIOD 2019 - 2021

 COMMENCED PROCEDURES 
 PROCEDURES FUNDED BY EUROPEAN FUNDS  

2021 2020 2019

6,182 6,056 6,65929,440 28,595 35,051



66

CHAPTER 3

In compliance with the constitutional principle of the access 
to justice, any decision rendered by the Council, as a result of the 
settlement of any complaint by the administrative-jurisdictional 
channel, can be controlled by a law court so that the remedy of 
the potential committed errors is allowed within the first settle-
ment, according to legislation. Practically, this control was in-
tended as a warranty for the stakeholders, in the sense that any 
remedy can be removed/remedied by a superior court. For this 
reason, this type of institutional filter represents, even for the 
counsellors for solving complaints in the field of public procure-
ments within the Council, a stimulative factor concerning the 
fulfilment with maximum rigour and exigence of their attribu-
tions, as they are fully aware of the fact that the decisions which 
they render may be controlled at any time by a superior court.   

According to the legisla-
tion in force in the field of 
public procurements, the de-
cisions rendered by the Coun-
cil using the administrative-
jurisdictional channel can be 
verified by the Courts of Ap-
peal in the jurisdiction where 
the contracting authority 
is headquartered, or by the 
Bucharest Court of Appeal 
(for the award procedures 
for the provision of services 
and/or works afferent to the 

3.1.  THE STANDING OF THE DECISIONS ISSUED BY N.C.S.C. 
AND AMENDED BY THE COURTS OF APPEAL 
AS A CONSEQUENCE OF THE SUBMITTED CHALLENGES 

THE QUALITY 
OF N.C.S.C. ACTIVITY 
IN THE YEAR 2021
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transportation infrastructure 
of national interest) when a 
complaint is lodged by the 
contracting authority and/
or by one or more business 
operators participating at a 
procurement procedure if 
they consider to be harmed 
by the measures ordered by 
the Council. This fact resides 
in the provisions of Article 
29 of Law no. 10/2016, which 
regulates that “the decisions 
of the Council regarding the 
settlement of the complaint 
can be challenged with ap-
peal by the contracting au-
thority and/or by any person 
harmed by the measures 
ruled by the Council at the 
competent court of law, both 
for reasons of illegality and 
groundlessness, in term of 10 
days from the notice to the 
parts in the case, respectively 
from the date of acknowledg-
ing by other harmed persons”. 

Consequently, against a 
single decision ruled by the 
Council sometimes many 
complaints are lodged with 
the competent Courts of Ap-
peal in the jurisdiction where 
the contracting authority is 
headquartered.

On the course of 2021, of 
the total of 2,906 decisions 
issued by the chambers of 
solving complaints within 
N.C.S.C., a number of 683 de-
cisions were challenged with 
appeal (23.50%).

Following the appeals 
lodged with the competent 
Courts of Appeal, compli-
ant to Article 29 of Law no. 
101/2016, 95 decisions ren-
dered by the Council were 
fully overridden/amended/

annulled (3.26% of the total decisions rendered by the Council), 
89 were partially modified/amended/annulled (3.06% of the total 
decisions issued by the Council), and 499 decisions remained 
definitive and irrevocable in the formed ruled by our institution.

Therefore, the official data reveal that on the course of 2021, 
of the 2,906 decisions rendered by the Council, a number of 2,722 
decisions (93.66%) remained definitive and irrevocable in the 
formed ruled by the Council. 

The statistical evidence in the last ten years of the Council’s 
activity demonstrate that the percentage of decisions totally or 
partially overridden/amended/annulled by the Courts of Appeal 
following the submitted complaints was maintained at a very 
reduced level in comparison to the percentage of decisions ruled 
by our institution which remained definitive and irrevocable.

THE STANDING OF THE APPEALS LODGED AGAINST
THE DECISIONS OF N.C.S.C. IN THE YEAR 2021

 DECISIONS REMAINED DEFINITIVE AND IRREVOCABLE
 DECISIONS PARTIALLY OVERRIDEN/AMENDED/ANNULLED 
 DECISIONS TOTALLY MODIFIED/ AMENDED/ ANNULLED

2,722

89 95
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If we sum up the decisions issued by N.C.S.C. from its establishment and until the end of 2021, it 
arises that only 2.43%, meaning 1,586 decisions were totally or partially overridden/amended/an-
nulled by the competent Courts of Appeal, out of the 65,231 decisions ruled by our institution during 
the mentioned time span. Therefore, it is revealed that in the period September 2006 – December 
2021 the total number of decisions remained definitive after being challenged with appeal at the 
competent Courts of Appeal was of 63,645, meaning 
that a percentage of 97.57% of the total ruled deci-
sions remained in the form rendered by the Council.

Probably the numbers mentioned in the current 
report do not mean much for the persons uninitiated 
in the public procurements market. But the results of 
the Council represented true performances for the 
analysts, who confirmed the role of this institution as 
guarantor in its field of competence for the supremacy 
of the law and the quality of the activity developed by 
this institution.

Consistent in enforcing and perfecting the insti-
tutional capacity which would allow the solving with 
transparency, celerity and impartiality of the com-
plaints with which it is invested to settle, the Council 
will continue in the year 2022 to solve with celerity the 
complaints lodged by business operators and to rep-
resent a promotor of the European good practices, in 
order to contribute to the improvement and fluidisa-
tion of the award procedures for public contracts, as 
well as to the reduction of the “appetite” of the play-
ers on the public procurements market for committing 
potential corruption acts and actions.

THE TREND OF THE APPEALS LODGED AGAINST THE DECISIONS
OF N.C.S.C. IN THE PERIOD 2010 - 2021
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2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

 DECISIONS RULED BY N.C.S.C.
 DECISIONS TOTALLY OVERRIDDEN/AMENDED/ANNULLED
 DECISIONS PARTIALLY OVERRIDDEN/AMENDED/ANNULLED

THE QUALITY OF N.C.S.C. ACTIVITY 
IN THE YEAR 2021

THE STANDING OF THE DECISIONS
ISSUED BY N.C.S.C. REMAINED DEFINITIVE
IN THE PERIOD 2006 - 2021

 DECISIONS REMAINED DEFINITIVE
IN THE FORM ISSUED BY THE COUNCIL
 DECISIONS PARTIALLY/TOTALLY
OVERRIDEN/AMENDED/ANNULLED

63,645
(97.57%)

1,586
(2.43%)
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Remedy regulates a mechanism for the unification of practice in the field of public and sectorial 
procurements or works and services concessions. 

According to Articles 62 and 63 of Law no. 101/2016, at the level of the Council and law court there 
are mechanisms for the unification of its judicial and administrative-jurisdictional practice.

Actively preoccupied by the promotion and implementation of European practices and policies on 
the prevention and discouragement of anti-competitive practices, but also by the growth of institu-
tional transparency – such that the national public procurements system would benefit of a predict-
able, coherent and unitary functioning which would contribute to solving the complaints with celerity, 
implicitly to the increase of the absorption of European funds – the management of the institution 
has monthly organised plenary sessions, pursuant to Article 62 of Law no. 101/2016, as amended and 
supplemented, in order to discuss the current situations which are faced in the activity of solving 
the complaints. 

Following these plenary sessions, the management of the institution rendered decisions on the 
unification of the administrative-jurisdictional practice, mandatory for all the members and employ-
ees of the Council. However, when it was noted the existence of non-unitary solutions of the courts, 
the High Court of Cassation and Justice was noticed in order to follow the appeal in the interest of law 
procedure provided in Article 63 of Law no. 101/2016, as subsequently supplemented and amended.

Being interested in the stability and coherent functioning of the national public procurement sys-
tem, the Council continued throughout the year 2021 to forward weekly official situations to A.N.A.P., 
based on the protocols with the respective institution, regarding the evaluation terms registered with 
the contracting authorities for the various undergoing projects, decisions issued by the Council, as 
well as remedy measures ruled by it following the complaints lodged by business operators. 

The situation imposed the COVID – 19 pandemic mostly blocked this practice unification mechanism. 
This fact reflected in the national practice by the increasing number of challenged public procure-
ments procedures. This situation was also nourished by the frequent legislative amendments from 
the period 2019 - 2021, as they bewildering the national remedy system.

Hence, the repetitive changes in legislation, joined by the exceptional situations generated by 
the COVID – 19 pandemic, have led many times to situations in which the non-unitary practice has 
weakened the public procurements system, with repercussions on the budgetary execution and the 
absorption of European funds. 

For this reason, we consider that the legislation’s stability is the only one entitled to lead in time 
to a unitary practice, allowing the crystallisation of majority interpretations, which would later permit 
the initiation of some appeals in the interest of law.

The Romanian national legislation transposes the European directives in the field of public procure-
ments. Therefore, any change in legislation, on behalf of the legislator or the specialists in the field, 
should be in accordance with the respective directives. We underline this aspect considering that as 
long as these directives proved their efficiency in other European states, there is no reason for which 
these directives will not be as efficient in Romania.

Unfortunately, it was proved at national level that the adoption of some amendments raises serious 
practical problems for the application of laws throughout the course of time, with many situations in 
which the contracting authorities commit mistakes especially for this reason. There are situations in 
which the practice established that the game rules were settled on the premises of the old regula-
tions even after the adoption of the new law, because the intervention of the legislator was not able 
to unify the practice, but on the contrary. 

Consequently, it is very important for the practice unification that a sufficient and relevant num-
ber of court decisions will emerge, with different motivations, so that the most equitable variant will 
be chosen.

3.2. NON-UNITARY PRACTICE
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CHAPTER 4

In the year 2021, the activity of the Council developed seam-
less and without interruptions due to the measures disposed and 
implemented at the level of management in the context of the 
COVID – 19 pandemic. 

Starting with September 2020, the National Council for Solving 
Complaints together with the National Office for Centralised Pro-
curement (O.N.A.C.), the Ministry of Internal Affairs – Department 
for Emergency Situations (M.A.I. – D.G.S.U.), and the General In-
spectorate for Emergency Situations (I.G.S.U.) commenced the 
implementation of the project “The development and implemen-
tation of certain integrated electronical devices for the devel-
opment and monitorisation of centralised procurements”, code 
MySMIS 130709/SIPOCA 753, co-financed by the European Social 
Fund through  Operational Programme Administrative Capacity 
2014-2020.

The project was a necessity, considering that on the 11th of 
February 2020, in the context of the COVID – 19 pandemic, the Gov-
ernment adopted Government Emergency Ordinance no. 11/2020 
on medical emergency stocks and some measures regarding the 

establishment of quarantine, 
through which O.N.A.C. was 
designated as the authorised 
institution for organising the 
centralised procurement 
procedures of products for 
the accumulation, replenish-
ing and refreshing of medical 
emergency stocks which are 
necessary for protecting the 
population of a mass disease. 

The general objective of 
the project was to strengthen 
the capacity of O.N.A.C and 
its institutional partners by 
using innovative instruments 
which are necessary for the 
operationalisation and im-
provement of the centralised 
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procurements process and of the reduction of irregularities, as 
well as through the clarification of the roles and competences 
of the structures involved in the preparation and the manage-
ment of the public procurements, in the context of the process” 
complexity generated by novelty elements regarding the si-
multaneous collection/aggregation of needs, standardisation 
of the technical specifications for products/services procured 
by O.N.A.C.

The aforementioned project had the following specific 
objectives:

1. Improvement of the inter/intra-institutional cooperation of 
the main public institutions involved in the management of the 
centralised public procurements system and users;

2. Increase of the quality of the centralised public procure-
ment system through streamlining the O.N.A.C.’s internal work 
practices and the operationalisation of the centralised award 
procedures;

3. Reducing the administrative barriers in the field of cen-
tralised public procurements in the field of emergency medical 
services by extending the mandate of O.N.A.C. and establishing 
roles for the main involved actors;

4. Accessibility to the judicial practice of N.C.S.C. through re-
analysing in order to identify the main issues, challenged in the 
complaints, concerning the award of products/services which can 
become the subject of centralised procurements for decreasing 
irregularities;

5. Development of integrate digital mechanisms for planning 
and monitoring the centralised award procedures in order to 
increase the transparency and efficiency of the system for a more 
efficient usage of public funds;

6. Improvement of the competences and knowledge of the 
O.N.A.C. personnel and of its partners (N.C.S.C. and M.A.I./D.S.U.).

The project signalled the necessity of an integrated unitary 
system which would ensure the decrease of the time required for 
the development of the centralised public procurements process 
and of the risk of losing information, in the conditions in which 
O.N.A.C. is confronting with a large amount of work due to the 
high number of institutions involved in centralised procurements. 
Moreover, the planning and monitoring phases of centralised 
procurements are performed manually, thus being an activity 
which generates a high risk of errors in centralising and aggre-
gating the necessities or the drafting of tender documentations, 
respectively the impossibility to perform statistical analysis or 
reports in the monitoring phase.   

Experts of BEI and World Bank have also been involved in the 
project. They completed the expertise of the involved partners on 
the occasion of different organised trainings in order to transpose 
the recommendations of the European Council in the national 
legislation and to enforce the capacity of the contracting authori-

ties to prepare solid tender 
documentations, especially 
regarding the transparent 
definition of some adequate 
selection and award criteria, 
but also to evaluate the bids.  

The partnership O.N.A.C. 
- N.C.S.C. - M.A.I./D.S.U. was 
considered strategic for 
this project, taking into ac-
count the great number of 
complaints which could be 
considered an indicator of 
the dysfunctionality of the 
public procurements sys-
tem and might lead to the 
delay of ending the central-
ised award procedures in the 
health field.  

A total number of 180 per-
sons took part in the project, 
80 of them from N.C.S.C. (a.n. 
– 30 solving counsellors in 
the field of public procure-
ments and 50 persons with 
the status of contract staff at 
the moment when the project 
started). 

The involvement of N.C.S.C. 
within this project targeted 
the consolidation of its insti-
tutional capacity to address 
challenges and to avoid de-
lays in issuing decisions and 
the reduction of the risk of 
prolongating the term for the 
award of certain public pro-
curements procedures in the 
medical field.

During the development 
of the project, O.N.A.C. also 
organised two visits at Cen-
tralised Procurements Units 
(U.C.A.) in the health field 
from EU member states – 
identified as a good prac-
tice example (in France and 
Portugal), but as well two 
study meetings of the N.C.S.C.
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delegates with their counterparts from similar European institu-
tions (in Croatia and Estonia), with the aim to identify good prac-
tices which will contribute to effective proposals for amending 
the current legislative framework, including the implementation 
norms on performing centralised procurements in the medical 
field, the competence of O.N.A.C.

During the travel organised by O.N.A.C. in France (6th-10th 
of September 2021), with the participation of two N.C.S.C. del-
egates, discussions took place with officials of the Department 
of State Procurements (inter-ministry direction acting under the 
authority of the Prime Minister), Department for Modernisation 
of Procurements, Management Control within the Directorate of 
State Procurements (D.A.E.), but also with delegates involved in 
the PHARE Programme within the Directorate General of Health 
Care Provision (DGOS – structure subordinated to the Ministry 
of Health), and of GCS Achats en Sante d”Occitanie – regional 
organisation for health procurements formed by two regions, 14 
hospital groups which include a total of 85 hospitals and 3 (three) 
public university hospitals having 18,000 active beds).

During the study trip organised by O.N.A.C. in the period 15th-
19th of November 2021 in Portugal – state identified by the Eu-
ropean Investment Bank as an example of good practice in this 
field, two delegates participated on behalf of the Council. They 
discussed with delegates from many institutions involved in the 
centralised procurements system of this EU member state.   

Hence, a first dialogue took place with the officials of the Com-
petition Authority – Anti-Cartel Unit form Lisbon on the subject 
“Fighting the staged bids in public procurements”. Subsequently, 
study meetings took place with officials of the Common Services 
of the Public Administration entity (eSPap) – which ensures the 
development and supply of collective services in the public ad-
ministration, which also has the role of designing, managing and 
evaluating the centralised procurements system in Portugal, as 
well as with the officials of the Institute of Public Markets, Real 
Estates and Constructions (IMPCI, IP) – institution with a history 
of over half a century and which handles the regulation of the 
constructions and real estates and public markets field or of 
public contracts. 

During discussions, problematics concerning the stimulation 
for adopting an environmental policy in the field of public pro-
curements have been debated, by approving good practices and 
consolidating the instruments in this field. 

Furthermore, the National State Suppliers Portal from Portugal 
was presented – computer application based on inter-operability 
mechanism with the informational systems of the entities which 
hold the data of the portal, with the public procurements elec-
tronic platforms and with the platforms of other public entities, 
with the aim to simplify and streamline the verification proce-
dures regulated by the Public Contracts Code (CCP). 

Also, during this trip, a 
meeting with the delegates 
of Tribunal de Contas (Court 
of Audits) has been organised 
– independent institution 
which has jurisdictional and 
financial audit competences 
for all the entities (public 
and private) which benefit of 
public money or other public 
goods. The institution per-
forms the ex-ante control 
of the public contracts with 
a value higher than 750,000 
euro and its members are 
named by the president, 
having permanent rights and 
identical prerogatives with 
the ones of the Supreme 
Court of Justice. This institu-
tion is of vital importance for 
Portugal because every con-
tracting authority from this 
European state signs con-
tracts and then sends them to 
Tribunal de Contas for the ex-
ante control, and the respec-
tive contract cannot produce 
any effects until its approval 
by the Court. It must be high-
lighted that, in emergency 
cases, the supply of the prod-
ucts can be performed until 
the decision of the Court but 
the payment cannot be made 
by the contracting authority. 
If the Court decides that the 
respective contract is illegal 
and cannot be approved, 
the contracting authority is 
forced to pay for the sup-
ply, yet the contract will be 
terminated. This is possible 
only for the contracts with 
an amount between 750,000 
- 950,000 euro. For the con-
tracts which surpass 950,000 
euro, it is forbidden that they 
produce any effects until ap-
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proved by Tribunal de Contas. Following the respective controls, 
fines can by applied for the contracting authorities, therefore 
the majority of the Portuguese contracting authorities prefers to 
respect the 30 days term for receiving the approval of Tribunal 
de Contas, even for contracts with a value under 950,000 euro.

On the occasion of the study meetings with the Tribunal de 
Contas officials, discussions took place with the delegates of the 
Council for Prevention of Corruption (CPC) – independent body 
created in 2008, without prosecution attributions, but which has 
the aim to develop at national level an activity in the field of 
prevention of corruption and related crimes. 

Last but not least, a study visit was organised at the Cen-
tralised Procurements Unit of the Health Ministry of Portugal 
(S.P.M.S.), a public institution created in the year 2010 which func-
tions under the tutelage of the Ministries of Health and Finances 
and is responsible with performing the centralised procurement 
processes in the field of medical goods and services.

It must be noted that Portugal invested in 2021, within the Na-
tional Recovery and Resilience Plan (P.N.R.R.), the amount of 300 
million euro in the digitalisation of the medical field. In addition 
to the activity of S.P.M.S., this fact allowed Portugal in 2021 to save 
over 214 million euro from the budget, at a volume of centralised 
procurements in the medical field of over 838 million euro.  

N.C.S.C., as partner in the project, organised other two work-
shops in Romania (in Bucharest and Cluj-Napoca) with the par-
ticipation of counsellors for solving complaints, judges of the 
chambers specialised in public procurements of the Courts and 
Courts of Appeal, experts from O.N.A.C. and A.N.A.P., university 
professors and different experts, as well as two external study 
trips at homologous institutions from other two European states, 
Croatia and Estonia. Their purpose was to understand the organ-
isation way of the respective similar European institutions, as 
well as the optimisation methods for solving complaints in the 
field of centralised public procurements, but also to identify new 
supplementary mechanisms of ensuring unitary practice at the 
level of the Council on ensuring coherence and predictability in 
approaching the different aspects which target the solving of 
complaints lodged under public procurements procedures. 

During the two study visits in Croatia (27th of June – 3rd of 
July 2021) and Estonia (3rd-9th of October 2021), a number of 50 
delegates of the Council have participated, divided in two teams. 

On the course of the trip to Zagreb (Croatia), the delegates of 
the Council had study meetings with officials of the State Com-
mission for the control of public procurements procedures, of the 
State Central Office for Central Public Procurements (centralised 
public procurements body at national level), of the Ministry of 
Economy and Durable Development (body of drawing of policies 
in the field of public procurements), but also with judges in ad-
ministrative law (without expertise in public procurements) from 

the Adminstrative High Court 
(body for the examination of 
the complaints in appeal).

The Zagreb study trip fo-
cused on the internal or-
ganisation of the institu-
tions involved in the public 
procurements sector, on the 
transparency of procedures, 
on the decision procedure 
and the jurisprudence of the 
creation control body. In this 
context, certain informal (un-
written) procedure regula-
tions, adopted on the course 
of 17 years, were highlighted 
as they proved to be efficient 
in obtaining optimal results 
in the field of solving com-
plaints.  

Moreover, the problematic 
of practice unification and 
jurisprudence of the control 
bodies from different courts 
has been discussed, being 
one of the preliminary condi-
tions for the judicial security 
in the public procurements 
systems. 

A special attention was 
given to the public procure-
ments portal (EOJN RH, the 
homologous of S.E.A.P.) – 
Croatian national platform 
of e-procurement which en-
sures a full transparency and 
objectivity of the decisional 
process and which provides 
a monitoring capacity of the 
general situation both for 
the complaining procedures 
and the public procurements 
procedures. It must be men-
tioned that within the respec-
tive platform all the public 
procurements procedures 
are recorded with a value es-
timated at over 66,666 euro, 
for works, but also the ones
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for goods and services of over 26,666 euro. Yet, unlike S.E.A.P., this 
electronic platform provided the contracting authorities with the 
possibility to publish even the procedures which fit under the 
limits regulated in the Law on public procurements. 

It is interesting that the Law on public procurements, which 
transposes the European Directives in the field, has not changed 
at all in Croatia since 2016 and, although the ex-ante control is 
mandatory for the contracting authorities only in the case of the 
projects funded by European funds, the unification system of the 
administrative-jurisdictional and court practice, as well as the 
maximum transparency of the public procurements, proved more 
efficient than the frequent legislative changes which confuse the 
public procurements market. 

During the study meetings in Estonia, the delegates of the 
Council discussed with officials of the Commission for the Revi-
sion of Public Procurements and of the Shared State Services 
Centre from Tallin (a.n. – governmental agency subordinated to 
the Ministry of Finances from Estonia which provides support 
services for the central governmental agencies and which per-
forms the function of management authority for the structural 
and transboundary EU funds). It must be stated that a part of the 
study and work visit in Estonia was hosted by E-Estonia, institu-
tion which manages the digitalisation of the public services from 
the EU member state. 

The study trip in Tallin focused on presenting the way in 
which the institution managing the centralised procurements 
is functioning (the State Shared Service Centre), as well as on 
the practical implications on drafting the tender documenta-
tion within the award procedures organised in the central-
ised system. Real cases of breaching the public procurements 
procedures regarding some Estonian projects funded by Eu-
ropean funds have been debated, an opportunity to discuss 
if the cancellation of an award procedure represents a rule 
or an exception regulated by the law in a special and limita-
tive manner. 

During the discussions, a special accent was placed on the 
presentation in detail of the digitalisation procedures regarding 
all the public services and their impact on the Estonian admin-
istration, taking into account that this process started in Estonia 
more than 20 years ago and it provided a transparent, safe and 
efficient administrative ecosystem, based on data and analyt-
ics. It must be not that at this point 99% of the governmental 
services from Estonia are available online, a fact which provides 
this country with the status of the most digitalised nation in the 
world and with the most advanced international cyber security 
live-fire exercise. As we speak, every Estonian citizen has its own 
digital identity due to digitalisation, through which she/he is able 
to solve each bureaucratic process by fully settling any problem 

online, excepting marriage, 
divorce and the procurement 
of residences. 

Statistics reveal that 
90% of Estonia’s population 
knows how to use both the 
computer and the internet, 
98% of the companies are 
exclusively online, 99% of 
the banking transactions are 
online, and 95% of the tax re-
turns are filled in online, the 
latter operation taking only 
three minutes. Thanks to digi-
talisation, 800 years calcu-
lated in work hours are saved 
annually in Estonia, while 2% 
of the national GDP (30,626 
billion USD in 2020) is saved. 
We should mention that, in 
2020, a state like Estonia with 
a population of just 1.331 mil-
lion and a GDP of more than 
eight times smaller than the 
one of our country has re-
corded a GDP per capita of 
23,026 USD, meaning almost 
double in comparison with 
the one recorded in Romania 
(12,868 USD).   

Besides the aforemen-
tioned studio visits, N.C.S.C. 
organised within the proj-
ect two workshops with the 
theme “Centralised public 
procurements (large medi-
cal devices)”, developed in 
the period 26th-27th of may 
2021 in Bucharest and 15th-
19th of September in the 
municipality of Cluj-Napoca, 
with the physical participa-
tion of counsellors for solv-
ing complaints of the Council, 
judges of the Court of Appeal 
Cluj – 3rd Section Administra-
tive and Fiscal Law, delegates 
from O.N.A.C., the National
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Agency for Medicines and Medical Devices and national medical 
institutions, professors of Babeș Bolyai University, and officials 
of the State Commission for the control of public procurements 
procedures from Croatia. There was also an online participation 
with judges from all the Romanian Courts of Appeal, Bucharest 
Court, officials of the Court of Auditors, MAI, the Audit Authority, 
the State Shared Service Centre from Estonia, delegates of na-
tional hospitals, but also with S.N.S.P.A. professors and professors 
from the law faculties of Bucharest University, West University of 
Timișoara and “Al. I. Cuza” University from Iași.

The theme of the respective workshops (“Centralised public 
procurements (large medical devices”) was chosen considering 
the fact that centralised procurements in the medical field wit-
nessed a significant increase during the pandemic generated in 
2020 by the SARS-COV 2 virus. 

During the study meetings practical subjects were discussed 
concerning the priority of the tender documentation rigours, 
seen through the lens of the transparency principle, over the 
obligation to respect the normative acts, incident to the object 
of the contract under the public procurement, as well as matters 
regarding the regulations applicable to medical devices.   

Furthermore, on the course of this work meeting, the ap-
plication/interpretation manner of the legal provisions on the 
confidentiality of the bids was discussed, in the context of the 
justification of an accelerated procurement procedure during the 
state of alert. 

At the end of the project “The development and implemen-
tation of certain integrated electronical devices for the devel-
opment and monitorisation of centralised procurements”, code 
MySMIS 130709/SIPOCA 753, co-financed by the European Social 
Fund through the Operational Programme Administrative Capac-
ity 2014-2020, following the partnership with O.N.A.C. and MAI/
DSU, the Council drafted and presented a Practical Guide com-
prising information on the complaints lodged against the prod-
ucts and services categories defined in Article 3 of the Method-
ological Norms for the application of the provisions of Govern-
mental Emergency Ordinance no. 46/2018. This document will 
lead to avoiding the potential blockages which could occur dur-
ing the development of the centralised procurement procedures 
and to the decrease of irregularities. The respective guide was 
based on the rigorous analysis of the award procedures chal-
lenged in the last three years for the procurements of goods and 
services at central and local level, which could be part of the 
centralised procurement procedures, including the reasons of 
the complaints. Therefore, this document provides the contract-
ing authorities the possibility to benefit of clear information 
regarding the application of adequate and transparent selec-
tion and award principles, but also concerning the evaluation of 

the bids, so that the failure 
and the challenging risks of 
the award procedures and 
also the potential blockages 
which could occur during 
the development of the cen-
tralised procurement proce-
dures would be avoided.

In addition, it must be 
mentioned that on the 24th 
of March 2021, pursuant to 
Law no. 112/2020 on amend-
ing and supplementing Law 
no. 84/1998 on geographical 
marks and indications, the 
management of the Council 
also drafted and registered 
with the State Office for 
Inventions and Trademarks 
(OSIM) the trademark of the 
institution, receiving the 
trademark registration cer-
tificate no. 177928 for a period 
of ten years.
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CHAPTER 5

INSTITUTIONAL 
TRANSPARENCY. 
THE RELATION 
WITH MASS-MEDIA 
AND THE GENERAL 
PUBLIC
MOTTO: Communication represents the essential 
link that makes an institution to function, being 
also a sine qua non condition through which the 
institutional relations exist and develop.
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The activity performed in 2021 by the National Council for 
Solving Complaints was based on a transparent communication 
in relation to the business operators, contracting authorities, 
governmental and non-governmental institutions involved in the 
field of public procurements, but to the media as well, for a cor-
rect information of the general public. 

The general objective of the Information and Public Relations 
Office was the transparent promoting the activity of the Council 
in the public space, ensuring a periodic relation with the media 
and the official institutions, as well as faithfully respecting the 
terms regarding the settlement of the requests on information of 
public interest submitted in compliance with Law no. 544/2001, 
as subsequently amended and supplemented.

For the purpose of an efficient periodical briefing, the Infor-
mation and Public Relations Office, in collaboration with the Sta-
tistics and IT Office within the Council, also focused in 2021 on 
developing the portal of the institution (www.cnsc.ro), so that 
any natural or legal person could benefit at any moment of an 
easy and unrestricted access to the information concerning the 
activity of the institution and could disseminate in real time the 
decisions and conclusions issued by the Council, the history of 
the files in progress or finalised, information and statistical data 
regarding the activity of the institution, normative changes in 
the national and European legislation in the field of public pro-
curements, as well as any other kind of information useful and 
relevant to promotion of good practices. 

Moreover, the activity of the Information and Public Relations 
Office comprised daily monitoring of the mass-media (written 
press, radio, television and internet) for elaborating the press 
review and to present it to the management of the Council, pe-
riodical drafting of press statements, maintaining the relation 
with the official institutions and the main actors in the field of 
public procurements, as well as ensuring the necessary sup-
port for the management of the institution, whenever accred-
ited journalists requested statements or punctual interviews, or 
clarifications were needed regarding certain cases promoted in 
the public space.

Regarding the number of requests related to public informa-
tion registered at the headquarters of N.C.S.C. on the course of 
2021, made either by business operators or contracting authori-
ties, public institutions, non-governmental organisations, or nat-
ural persons, they are represented by approximately 500 punctual 
requests, submitted in writing or verbally, in compliance to Law 
no. 544/2001 on free access to information of public interest. It 
must be noted that absolutely all petitions were settled with 
celerity in the same day that they were registered and in compli-
ance with the rules of personal data protection.

In addition, the Informa-
tion and Public Relations 
Office performed various pe-
riodical activities targeting 
the elaboration of statistics 
related to the activity of the 
institution, this type of in-
formation being provided to 
both official institutions op-
erating in the field of public 
procurements and the gen-
eral public through media 
channels. 

Furthermore, the Infor-
mation and Public Rela-
tions Office has periodically 
provided information to the 
management of the Council 
concerning the problems sig-
nalled by diverse business 
operators or authorities, su-
pervised the drafting of the 
Annual Report of the Institu-
tion and the update of the 
Official Bulletin in which the 
decisions rendered by the 
Council are published, with 
their motivation and under 
anonymity.
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The year 2022 will represent a real challenge for the Nation-
al Council for Solving Complaints as the number of the com-
plaints is predicted to increase as an effect of the approval of 
the National Recovery and Resilience Plan (PNRR), a financial 
instrument through which Romania will receive 29.18 billion euro 
(14.248 billion euro – grants and approximately 14.935 billion 
euro as loans).  

According to the proposal in the Regulations, 70% of the grants 
will be engaged until the end of the year 2022, the allocation be-
ing focused on investments and real impact and long-term re-
forms for sustainable recovery and for improving the economic 
and social resilience which should contribute to achieving the 
climate change objective in proportion of 37% and to performing 
the digitalisation objective in proportion of 20%. 

Considering the fact that we are witnessing a worldwide acute 
economic crisis, the battle for the public money will be fierce. 
Therefore, at the same time with the effective development of 
PNRR, a significant increase of the number of complaints lodged 
with the Council is expected, especially in the fields of transport 
(development of durable road infrastructure afferent to the TEN-
T network, road taxation, traffic management and road safety, 
modernisation and renewal of the railway infrastructure), health 
(development of the public pre-hospital and hospital infrastruc-
ture), energy (development of new capacities of production for 
electricity from renewable sources and of gas distribution in-
frastructure from renewable sources), education (the building, 
equipping, operationalisation of 110 nursery schools, insurance 
of the university infrastructure) and digital transformation. 

As mentioned in the previous chapters, we draw attention 
on the fact that the eventual blockages which could trigger the 
increase of the number of complaints lodged by business op-
erators will be generated by the fact that many public authori-
ties involved in the development of projects within PNRR do not 
have professionals in the field of public procurements and, un-
fortunately, in many cases the public funds are badly and non-
transparently managed – which generates a lack of trust of the 
business operators in the national public procurements system, 
many times labelled as politically “polarised”.  

Another problem which could create an increased wave of 
complaints might be related to the fact that, many times, the 
contracting authorities underestimate the planning phase of the 
project and prove a lack of flexibility, as they often approach the 
legislation in a rigid and strict manner, without paying a special 
attention to good practices, principles of equal treatment and 
transparency, efficiency of the investment, or eventual conflicts 
of interest. 

Moreover, from the experience acquired by the Council, there 
is the risk that the majority of the complaints would also be 
based on the fact that many contracting authorities sometimes 

refuse to apply the decisions 
rendered by N.C.S.C. in a cor-
rect and practical manner. 

Last be not least, we draw 
attention on the fact that, in 
order to increase the absorp-
tion of European funds men-
tioned in PNRR and to avoid 
the blockages generated by 
complaints, we have to con-
sider the stability and flex-
ibility of the legislation in the 
field of public procurements, 
changes more than needed 
which should lead to the 
growth of the predictability 
level of the public procure-
ments system, to the consoli-
dation of the unitary practice 
in solving complaints via the 
judicial and administrative-
jurisdictional way, but es-
pecially to the increase of 
the absorption of European 
funds.
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THE BUDGET OF N.C.S.C.
CHAPTER 7

The budget of N.C.S.C. corresponding to the year 2021 amounted to 16.975 thousand RON 
and was distributed as follows:
n The budget provision for Current expenditures: 16.905 thousand RON out of which:
 l Personal expenses: 13.528 thousand RON.
 l Goods and services: 2.313 thousand RON.
The budget of N.C.S.C., detailed per titles and budget chapters is shown below.

THE BUDGET OF N.C.S.C. FOR 2020 (THOUSANDS LEI) 

CHAPTER GROUP/
TITLE NAME BUGET
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 IV

5000 TOTAL BUDGET 16,975 4,119 4,481 4,476 3,899

01 CURRENT EXPENDITURE 16,905 4,119 4,431 4,466 3,889

10 TITLE I - STAFF EXPENDITURE 13,528 3,293 3,532 3,612 3,091

20 TITLE II - GOODS AND SERVICES 2,313 625 525 575 588

58
TITLE X PROJECTS WITH FINANCING 
FROM EXTERNAL FUNDS RELATED TO THE 
FINANCIAL FRAMEWORK 2014-2020

974 178 350 255 191

59 TITLE IX OTHER EXPANDITURE 90 23 24 24 19

70 CAPITAL EXPENDITURES 70 0 50 10 10

71 TITLE XII NON-FINANCIAL ASSETS 70 0 50 10 10

5001 EXPENDITURE – STATE BUDGET 16,975 4,119 4,481 4,476 3,899

01 CURRENT EXPENDITURE 16,905 4,119 4,431 4,466 3,889

10 TITLE I - STAFF EXPENDITURE 13,528 3,293 3,532 3,612 3,091

20 TITLE II - GOODS AND SERVICES 2,313 625 525 575 588

58
TITLE X PROJECTS WITH FINANCING 
FROM EXTERNAL FUNDS RELATED TO THE 
FINANCIAL FRAMEWORK 2014-2020

974 178 350 255 191

59 TITLE IX OTHER EXPANDITURE 90 23 24 24 19

70 CAPITAL EXPENDITURES 70 0 50 10 10

71 TITLE XII - NON-FINANCIAL ASSETS 70 0 50 10 10
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