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European Union, ensur-
ing that  goods, services, 
people, and capital can 
move freely throughout 
the Union. 

Given the size of the 
European single market, 
it is no wonder that pub-
lic procurement is an es-
sential element of the na-
tional economies of EU 
member states, with pub-
lic authorities spending 
around a fifth of the EU’s 
GDP on the purchase of 
works, goods and services 
every year. In these cir-
cumstances, EU public pro-
curement legislation plays 
a key role in developing 
the single market and en-
suring the efficient use of 
public funds, with remedy 
institutions being at the 
forefront of ensuring the 
transparency with which 
public money is spent. 

Furthermore, we must 
not forget that, follow-
ing the crisis brought on 
by the COVID-19 pandem-
ic, the EU has set out an 
unprecedented recovery 
plan, the Next Generation 
EU plan, to relaunch the 
European economy and 
support the green and 
the digital transitions, to 

 Last year, the European Union celebrated 30 years 
since the establishment of the European single 
market, following the signing on 7 February 1992 of 
the Maastricht Treaty by Belgium, Denmark, Ger-
many, Ireland, Greece, Spain, France, Italy, Luxem-

bourg, the Netherlands, Portugal and the United King-
dom.  Where initially there were only 12  Member States, 
their number has now reached 27, along with the mem-
ber states of the European Free Trade Association (EFTA), 
namely Iceland, Liechtenstein, Norway and Switzerland. 
At this time of celebration, it can be said that the sin-
gle market is one of the greatest achievements of the 
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make Europe more resilient and ready for future challenges. This plan takes the form 
of a comprehensive package of EUR 1,824.3 billion, combining the sum of EUR 1,074.3 
billion of the EU’s long-term budget for 2021-2027 (Multiannual Financial Framework 
[MFF]) and an extraordinary recovery effort of EUR 750 billion, the Next Generation 
EU instrument (NGEU). In this context, it should be noted that at the 13th meeting of 
the Network of First Instance Review Bodies on Public Procurement of the EU Member 
States, held last year in Brussels, Mrs. Maria Veronika Tovsak Pleterski, Director of DG 
GROW.E and Economic Adviser to the EC President, stressed the critical role of the rem-
edy institutions in implementing the Next Generation EU recovery/resilience measures, 
both in general and in specific terms (a green and digital European society).

Furthermore, the Director of DG Grow.E also noted that, through the Next Generation 
EU program, Member States access these funds through national recovery and resil-
ience plans, which set out their respective reform and investment agendas up to 2026, 
through coherent project packages in six policy areas: green transition, digital transfor-
mation, smart, sustainable and inclusive growth and employment, social and territorial 
cohesion, health and resilience, policies for the next generation, including education 
and skills.

The DG Grow.E representative mentioned that with the public procurement sec-
tor facing unprecedented challenges, the only solution for it to function within the 
set parameters is for the remedy institutions to continuously adapt and develop at a 
sustainable pace. However, we must not overlook the general objective of Romania’s 
recovery and resilience plan, which contributes to the country’s economic devel-
opment by implementing essential programs and projects aimed at supporting re-
silience, preparedness for crisis situations, adaptive capacity, and growth poten-
tial, through major reforms and key investments with funds from the Recovery and 
Resilience Mechanism. This is corroborated with the reform measures for strengthen-
ing the rule of law, increasing the efficiency of judicial acts in relation to the recom-
mendations of the European institutions on the fight against corruption and on the 
integration of the principles of participatory governance and transparency of the 
decision-making process.

According to the National Public Procurement Strategy 2023-2027, the implementa-
tion of the strategy will promote the principles underlying the application of the legis-
lation in the field of public procurement, namely:  
l �non-discrimination and equal treatment, a principle which implies ensuring the con-

ditions for the development of real competition between economic operators;  
l �mutual recognition of products, services, works offered on the EU market, of any di-

plomas, certificates or other documents issued by competent authorities of other 
countries, as well as of the technical specifications and/or standards equivalent to 
those required at national level; 

l �transparency, ensured by publicly disclosing all information relating to the award of 
a contract for the supply of goods, services and works; 

l �proportionality, the principle of ensuring the correlation between the necessity of 
the beneficiary, the subject‑matter of the public procurement contract and the re-
quirements to be fulfilled; 

l �assumption of responsibility, a principle that requires a clear determination of 
the tasks and duties of the persons responsible for public procurement, aiming at 
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ensuring the professionalism, impartiality and independence of decisions taken dur-
ing this process.
Furthermore, the same document also mentions the European Commission’s Public 

Procurement Strategy, which was developed around the following six public policy 
priorities:  
l �ensuring the wider uptake of strategic public procurement; 
l �professionalization of public procurement personnel; 
l �improving access to procurement markets; 
l �increasing data transparency, integrity, and quality;
l �stimulating the digital transformation of procurement; 
l �cooperation for public procurement aggregation.

The above further confirm the Council’s key role in guaranteeing the implementation 
of the National Public Procurement Strategy 2023 – 2027; the Council, in the exercise 
of its vocation as a remedy institution, has continued to focus on the swift and high-
quality settlement of the complaints lodged by business operators throughout 2023.

It can be said that the evolutions outlined in the mentioned Strategy capitalize on 
the data provided by the Council, information that helps paint a picture on the irregu-
larities occurring in the field of public procurement.

Thus, as a preview of the information presented in this report, it can be said that 
the subject-matter of the complaints is often related to the rejection of the challeng-
ing party’s offer as non-compliant or unacceptable, the unacceptable/non-compliant 
nature of the tenders of other participants in the public procurement procedure or the 
cancellation of the public procurement procedure by the contracting authority/entity 
without legal basis.

At the same time, the complaints lodged against the award documentation most 
commonly referred to: restrictive requirements with regard to qualification/selection 
criteria or technical specifications, unclear/incomplete/ambiguous responses to re-
quests for clarifications, how the award criterion was used and related assessment fac-
tors, the failure to split the public procurement by lots or the imposing of unfair or 
excessive contract terms.

We believe that the above-mentioned errors arise from the incorrect application of 
the legislation in the field of public procurement, the data presented in this report be-
ing in line with the conclusions provided in the National Public Procurement Strategy 
2023 – 2027, namely:
l �frequent and non-harmonized changes in the relevant public procurement legislation 

that have generated a different approach in the market in relation to the planning 
and execution of procurement contracts;

l �different approaches of the authorities operating in the public procurement system 
to the provisions of the public procurement legislation, due to excessive regulations 
that have generated parallel sources of recommendations, some limiting and others 
extensive, depending on the legal sources to which they referred (legislative provi-
sions in certain economic sectors, tax legislation, etc.), which has led to a non-uni-
tary practice;  

FOREWORD
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l �the lack of case law and good practice guidelines to guide contracting authorities/
entities in the conduct of complex procurement procedures and in the management 
of contractual changes; 

l �the shortage of specialized public procurement staff at the level of contracting 
authorities/entities;   

l �the modest compensation offered in the field, compared to the elevated level of 
responsibility;   

l �the significant fluctuations of staff in the procurement compartments.

If the above lines were not convincing enough of the importance of efficient rem-
edy institutions, such as the Council, then perhaps we should make mention of the 
European Court of Auditors’ constant conclusions, according to which “the EU institu-
tions could do more to facilitate access to public procurement procedures (…) Business 
operators who believe they have not been treated fairly find it difficult to obtain a 
swift resolution for their complaints and compensation for the damage incurred (…) 
The Commission should propose a mechanism for the swift resolution of complaints 
submitted by business operators who consider that they have not been treated fair-
ly. This settlement mechanism should intervene before business operators turn to the 
European Ombudsman or EU courts.”

The above conclusions highlight the fact that business operators expect to bene-
fit from an efficient system of complaint resolution, which is ensured by each of the 
Member States.

In this respect, the importance of the Council’s decisions is further strengthened by 
the arguments of the CJEU’s Decision of 26 January 2023, in case C – 403/21, according 
to which the Union court held that ‘it must be ascertained that N.C.S.C. may be classi-
fied as a ‘national court’ within the meaning of Article 267 TFEU’. 

Furthermore, assuming its key role in the field of public procurement, in 2023 
the Council has initiated, through the European Commission’s Technical Support 
Instrument TAIEX/PACE, a program to strengthen good practices among the Member 
States’ remedy institutions, together with similar entities in Croatia, Poland and 
Portugal.

Looking back with pride, we can say that, for the Council, the 30-year anniversary of 
the European Single market has gained a double meaning by the decision of the Court 
of Justice of the European Union, in the sense of enshrining the European character of 
the institution, and reaffirming its role as guarantor of compliance with the obligations 
assumed before the European Commission in relation to the system of remedies in the 
field of public procurement. 
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Established in September 2006 with the purpose of guaran-
teeing the compliance with the legislation in the field of public 
procurements by the contracting authorities, the National Coun-
cil for Solving Complaints (N.C.S.C.) is an administrative body of 
public law, which observes the constitutional provisions of Article 
21 paragraph (4) and is not subordinated to any public author-
ity or institution, thus benefiting of independence in fulfilling the 
administrative-jurisdictional act. Although the activity of solving 
the complaints lodged by business operators under the award 
procedures of the public procurements/ sectorial/ concession 
contracts leads to the framework of

the judiciary, wherein it cannot be integrated due to its nature, 
this organism is a part of the executive-administrative power due 
to its main role of remedy and, secondarily, of cancelling any il-
legal award procedures. 

At the end of 2023, the Council had thirty-one counsellors for 
solving the complaints in the field of public procurements, pub-
lic servants with special status, appointed by the decision of the 
Prime Minister, at the proposal of the Council’s President, upon 
successfully passing a competition1. At least half of them have a 
Bachelor’s degree in law and a 10‑year seniority in the field of law.

According to the applicable legislation, the main task of the 
Council members is solving the complaints lodged under the 
award procedures, through specialized chambers composed of 
three members2.

Pursuant to the provisions of Article 12 correlated with Article 
3 letter a) of Law no. 101/2016, the competence of the Council is 
limited to settling the complaints lodged under the award proce-
dures provided by Article 68 of Law no. 98/20163, Article 82 of Law 
no. 99/20164, and Article 50 of Law no. 100/20165.

In time, however, the competence of the Council was extended 
by G.E.O. no. 45/2018, which introduced new paragraphs to the 
provisions of Article 68 of Law no. 98/2016 and Article 82 of Law 
no. 99/2016, regulating the award procedure applied to social ser-
vices and to other specific services.

According to the national legislation, N.C.S.C. operates under its 
own Organization and Operating Regulations, approved through 
Government Decision no. 1037/20116. Based on this regulatory act, 
In its activity, N.C.S.C. shall be subject only to the law; in exercis-

ing its attributions, the Council 
adopts decisions; in carrying 
out its activity, the Council en-
sures the coherent application 
of the law in effect, according to 
the principles of law expressly 
regulated7, i.e. the principles of 
legality, celerity, audi alteram 
partem, ensuring the right to 
defense, impartiality, and in-
dependence of the administra-
tive-jurisdictional activity.

Pursuant to Article 14 para-
graph (1) of Law no. 101/2016, 
all complaints lodged by busi-
ness operators via administra-
tive-jurisdictional proceedings 
are assigned for settlement at 
random, by electronic means, 
to a chamber consisting of 
three Council members, of 
which at least one is a gradu-
ate in law, with at least 10 years 
of seniority in the legal field. 
Each chamber is chaired by 
one of its members, appointed 
in accordance with the rotation 
principle.

For the proper operation 
of the institution and for an 
expedient settlement of the 
complaints lodged by business 
operators, each chamber for 
solving complaints is assigned 
technical and administrative 
staff with public servants’ sta-
tus, graduates in legal, busi-
ness, or technical fields.

According to the applicable 

1.1. THE ROLE AND MISSION OF N.C.S.C.

1. Article 45 of Law no. 101/2016, corroborated with Article 46
2. Article 13 of Law no. 101/2016
3. Law no. 98/2016 on public procurement, as subsequently amended and supplemented
4. Law no. 99/2016 on sectoral procurement, as subsequently amended and supplemented
5. Law no. 100/2016 on the concessions of works and concession of services, as subsequently amended and supplemented
6. Published in the Official Gazette, Part I no. 775 as of the 2nd of November 2011
7. Article 15 of Law no. 101/2016
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legislation, the President of the Council has to be a law graduate8 
and has the quality of Chief Authorizing Officer9. The President is 
elected by secret voting from among the members of the Council, 
with absolute majority10 of the solving counsellors’ votes.

The activity conducted by N.C.S.C. is reflected mainly by the 
number of complaints submitted, by the number of decisions and 
conclusions issued, and by the number of files solved.

Furthermore, the quality of the Council’s activity is reflected 
by the number of decisions granted as definitive in the form pro-
nounced by the Council after having been appealed with the Court 
of Appeal in the territorial-jurisdiction area where the contracting 
authority is headquartered.

In addition to the settlement of complaints lodged under 
award procedures for public procurement contracts, sectoral pro-
curement, and concessions of works and/or services, the Council 
has the power to:
n �solve the complaints lodged under the award procedures for 

the public-private partnership contracts11 regulated by the Gov-
ernment Emergency Ordinance no. 39/201812 as subsequently 
amended and supplemented;

n �solve the complaints lodged under the award procedures for 
the public procurement contracts in fields of defense and se-
curity, regulated by the Government Emergency Ordinance no. 
114/201113, for which purpose the counsellors solving the com-
plaints are authorized, in compliance with the provisions of 
Law no. 182/2002 on the protection of classified information, 
as subsequently amended and supplemented. Thus, in order to 
exercise its competences regulated by the Government Emer-
gency Ordinance no. 114/2011, a normative act in force as of the 
1st of October 2012, the Council became an «Entity holding clas-
sified information», for which purpose the following actions 
were pursued:

n �the system of relationships with the Appointed Authority for 
Security - ADS (specialized unit within the Intelligence Service-
SRI) was established;

n �the applicable legal measures were taken in the relationship 
with O.R.N.I.S.S. (National Registry Office for Classified Informa-
tion) for commencing and developing the checkout procedures 
in order to issue the security certificates and the permits of ac-
cess to classified state information;

n �security certificates and permits of access to classified informa-
tion were obtained; 

n �measures were implemented 
regarding physical protection 
against unauthorized access to 
classified information, person-
nel protection, and protection 
of the information-generat-
ing sources;

n �the commencement of the IT 
system’s Security Accredita-
tion process was approved, 
and the IT system’s Security 
Accreditation Strategy was is-
sued; 

n �the IT system’s Security Ac-
creditation was obtained.
It is worth mentioning that, in 

compliance with the provisions 
of the Government Decision no. 
583/2016 on the approval of the 
2016-2020 National Anticorrup-
tion Strategy, the Council has 
adhered to the fundamental 
values, principles, objectives 
and the monitoring mechanisms 
regulated by the respective 
normative act, upholding the 
anticorruption fight and pro-
moting the fundamental values 
concerning integrity, priority of 
public interest, transparency of 
the decision-making process, 
and unhindered access to the 
information of public interest.

Moreover, the Council passed 
the Integrity Plan, document 
under which the institution 
identified its own risks and in-
stitutional weaknesses related 
to the main working processes 
and established measures for 
strengthening the prevention 
mechanisms already in place.

GENERAL CONSIDERATIONS

8. Article 44 of Law no. 101/2016
9. Article 40 of Law no. 101/2016
10. Article 38 of Law no. 101/2016
11. Article 29 of G.E.O. no. 39/2018
12. G.E.O. no. 39/2018 on public-private partnership, with subsequent amendments and additions
13. Article 188 of G.E.O. no. 114/2011 on the award of certain public procurement contracts in the defense and security fields, published with the Official 
Gazette no. 932/29.12.2011
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In terms of its organization-
al structure, according to the 
provisions of the Government 
Decision no. 1.037/2011 approv-
ing the N.C.S.C. Organization 
and Operating Regulations, 
on December 31, 2023, the in-
stitution was operating with 
only 31 counsellors for solving 
complaints in the field of pub-
lic procurements, organized in 
11 chambers for solving com-
plaints. The Council’s staff also 
included a total of 50 public 
servants acting as technical-
administrative staff (49 public 
servants and one person em-
ployed as contractual person-
nel). In this context, it should 
be noted that Government De-
cision no. 1.037/2011 provides 
for the employment of 36 pub-
lic servants with special status 

(counsellors for solving public procurement complaints) and 
64 public servants operating as technical-administrative staff. 

Therefore, it is noteworthy that throughout 2023 the Coun-
cil has operated with a staffing undersized by 19% compared 
to that provided for in Government Decision no. 1.037/2011, as 
at the end of 2023, the number of settlement counsellors de-
creased by four, as a result of one person retiring, another being 
suspended, and the other two being seconded to other public 
institutions. Furthermore, the technical-administrative staffing 
was reduced by seven persons as a result of their transferring to 
other public institutions offering superior compensation. 

It should be noted that on December 31, 2023, all 50 public 
servants employed as technical-administrative personnel with-
in the N.C.S.C. had higher education.

In terms of gender structure, among the 31 settlement coun-
cilors, 19 were female (61.3%) and 12 were male (38.7%), while 
among the technical-administrative personnel, 36 were female 
(72%) and 14 were male (28%). 

Within the entire institution, the gender distribution of the 
Council’s employees was as follows: 55 females (67.9%) and 
26 males (32.1%).

At the end of 2023, the average age of the institution’s em-
ployees was 49.8 years.

1.2. �HUMAN RESOURCES, MANAGEMENT 
AND ORGANISATIONAL STRUCTURE 

N.C.S.C. EMPLOYEES STRUCTURE BY GENDER

55
Women

(67.9%)

26
Men
(32.1%)
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According to the Council’s Organization and Operating Regu-
lations14, the technical-administrative staff pursues its activity 
under the following structures: 
n �Legal Department:
	 l �Legal and Administrative Litigation Service; 
	 l �Legal Service of the chambers for solving complaints;
n �Internal Public Audit Department.
n �Registry, Archives and Library Service:
n �Registry, Archives and Library Office;
	 l �Statistics and IT Office;
n �Economic-Administrative and Public Procurements Service:
	 l �Human Resources Office;
	 l �Information and Public Relations Office;
n �Financial-Accounting Department;
n �Public Procurements Department;
n �Technical Service attached to the chambers.

With regard to the Coun-
cil’s organization, it must be 
noted that, in accordance with 
the provisions of the Govern-
ment Emergency Ordinance 
no. 115 of December 14, 2023 
regarding certain fiscal-budg-
etary measures in the field 
of public expenditure, for tax 
consolidation, combating tax 
evasion, modifying and com-
pleting certain normative acts, 
as well as for extending cer-
tain deadlines, the institution 
is to be reorganized, as per 
the amendment of its Organi-
zation and Operating Regula-
tions, until June 30, 2024.

14. Approved by G.D. no. 1,037/2011

PRESIDENT
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2.1. �EVOLUTION OF COMPLAINTS LODGED 
BY BUSSINESS OPERATORS

The main indicator char-
acterizing the annual activity 
carried out by the National 
Council for Solving Complaints 
(N.C.S.C.) is the number of 
complaints filed and lodged 
by business operators. How-
ever, a series of additional, 
highly relevant indicators  are 
also considered, such as the 
object and complexity of com-

plains, their evolution and settlement, the number of deci-
sions issued, as well as the percentage of decisions that have 
remained final as issued by the institution, after having been 
appealed at the competent Court of Appeal at the contracting 
party’s headquarters.

The number of complaints (files) lodged by business opera-
tors and registered with N.C.S.C. between 1st of January – 31st of 
December 2023 was 3 668. 

Thus, throughout the twelve months of the previous year, the 
number of complaints filed by business operators and regis-
tered with N.C.S.C. has had the following evolution:

THE ACTIVITY 
PERFORMED 
BY N.C.S.C. IN 2023

CHAPTER 2

9

THE TREND OF THE COMPLAINTS LODGED BY THE BUSSINESS OPERATORS WITH N.C.S.C. IN 2023
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Comparing the evolution 
of the number of complaints 
lodged by business opera-
tors and registered at N.C.S.C. 
throughout years 2022 and 
2023, respectively, we note 
a significant increase in the 

number of complaints, in both semesters of 2023, compared to 
the same periods of the previous year, and throughout the en-
tire year.

Thus, comparing the yearly evolution of the number of com-
plaints filed and lodged with the Council by business operators 
in 2023 and 2022, it is noted that last year presented a 13.42% 
increase compared to the previous year (+434 complaints). 

10

 2023
 2022

THE TREND OF THE COMPLAINTS LODGED BY THE BUSSINESS OPERATORS
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Analyzing the evolution of 
complaints lodged with the 
Council in both semesters of 
2023, we can note an increase 
in both semesters, compared 
with the similar periods of the 
previous year. Thus, compared 
with the similar period of the 
previous year, in the first se-
mester of 2023 the number 
of complaints lodged with 
the Council saw an increase 
of 15.27% (+240 complaints), 
while for the second semester 
the increase was of 11.74% (195 
complaints). 

As can be noticed, despite 
the fact business operators 
had the legal obligation, when 
lodging a complaint, to es-
tablish a bail, the amount of 
which is calculated based on 
the estimated value of the 
public procurement and the 
procedural stage of awarding 
during which the complaint 
is lodged, this did not repre-
sent a barrier in the increas-
ing of complaints lodged. This 
is explained by the fact that 
the instrument referred to as 
“bail”, as per Law no. 101/2016, 
has failed to prove useful, 
given the fact that most con-
tracting authorities refused 
to request the Courts of Law, 
within 30 days from the date 
on which the decisions of the 

Council were deemed final, to dispute the existence of a damage 
caused by a business operator that has filed a complaint and 
force them to pay the compensation for the damages incurred 
as a result of delaying the award procedures. Thus, in most files, 
upon the request of  business operators  to return the bails, 
most contracting authorities have expressly informed to the 
Council that they have not incurred any damage resulting from 
the complaint(s) filed by the various business operators during 
a public procurement procedure and have not lodged actions 
with the competent courts to recover any damages incurred. The 
result? The purpose of establishing the bail was only partially 
achieved by the legislator during 2023, meaning that the legal 
provisions did not deter the business operators from notifying 
the Council, being aware of the tendency of the contracting au-
thorities to hesitate in acting firmly to prevent the abusive filing 
of complaints, or the occurrence of damages arising from the 
filing of complaints.

11

SEMESTER IISEMESTER I

1,812 1,856
1,6611,572

 2023    2022

THE SEMESTRIAL TREND OF THE COMPLAINTS
LODGED BY BUSSINESS OPERATORS
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12
THE TREND OF COMPLAINTS LODGED BY BUSSINESS OPERATORS AGAINST
THE TENDER DOCUMENTATION IN THE PERIOD 2022-2023
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THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023

It must be noted that during 2023, in compliance with art. 611, 
para. (8) of Law no. 101/2016, 	including subsequent amendments 
and additions, a total of 75 bails amounting to 883,644,66 RON 
for which restitution within a period of three years from the date 
at which the bail could be requested was not requested, were 
transferred by the N.C.S.C. to the National Agency for Tax 
Administration (A.N.A.F.), thus becoming revenue to the state 
budget. In this context we note that since the introduction of the 
obligation of business operators lodging complaints to estab-
lish a bail and until the end of 2023, N.C.S.C. transferred to 
A.N.A.F. a number of 227 bails in a total amount of RON 3,578,116.24 
lei and EUR 500 for which restitution within a period of three 
years from the date at which the bail could be requested was 
not requested.

On the topic of the large number of complaints lodged with 
the Council during 2023, it must be mentioned that this was also 
due to the implementation of certain major projects funded 

through the “Anghel Saligny” 
National Investment Program 
coordinated by the Ministry 
of Development, Public Works 
and Administration, as well 
as through the National 
Recovery and Resilience 
Program (PNRR). 

With regard to the com-
plaints lodged with the N.C.S.C. 
by business operators against 
the award documentation, 
official data show that 2023 
registered an inconsequen-
tial decrease compared to the 
previous year, i.e. only 2.57% 
(21 complaints).  
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13
THE TREND OF THE COMPLAINTS LODGED BY BUSSINESS OPERATORS
AGAINST THE RESULT OF THE AWARD PROCEDURE IN THE PERIOD 2022-2023
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Regarding the complaints lodged by the business operators with the Council against the re-
sult of the procedure, in 2023 their number increased compared to the previous year by 18.88% 
(+456 complaints).
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THE PERCENTAGE OF THE
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OF THE AWARD PROCEDURE
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Official statistics also indi-
cate that in 2023 the number 
of complaints lodged against 
the award documentation and 
against the result of the award 
procedure, respectively, were 
maintained at the values of 
previous years (above 20% 
against the award documen-
tation and above 70% against 
the result of the award proce-
dure), any differences record-
ed being insignificant. 

A general analysis shows 
that out of the 3,668 com-
plaints lodged with the Council, 
797 (21.73%) were lodged 
against the award documen-
tations, while the remain-
ing 2871 (78.27%) were lodged 
against the result of the award 
procedure.
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In terms of their distribution by administrative-territorial units (U.A.T.s), the evolution of com-
plaints lodged by business operators in 2023 was as follows:
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14A

THE SITUATION OF THE AWARD PROCEDURES CHALLENGED
WITH N.C.S.C. IN THE YEAR 2023 RELATED
TO THE TOTAL NUMBER OF PROCEDURES
COMMENCED VIA S.E.A.P. 29,672

2,592

NUMBER OF UNIQUE AWARD
PROCEDURES CHALLENGED

WITH N.C.S.C.

NUMBER OF UNIQUE AWARD
PROCEDURES COMMENCED

VIA S.E.A.P

It must be noted that, just 
as in 2021 and 2022, at the 
end of 2023 the first four ad-
ministrative-territorial units 
in terms of number of com-
plaints lodged with the Council 
were Bucharest, Cluj, Iaşi and 
Constanţa. 

Official statistics analyz-
ing the situation in Bucharest 
show that out of the 857 com-
plaints lodged with the N.C.S.C., 
339 (39.56%) were lodged from 
Sector 1, the administrative-
territorial unit where many 
contracting authorities (City 
Hall, Government, ministries, 
government agencies, medical 
and educational units, com-
panies with state capital, etc.) 
are headquartered.

As is well known, the 
Council’s activity in the field 
of public procurement is inex-
tricably linked to the number 
of procedures initiated in the 
Electronic Public Procurement 
System (S.E.A.P.). 

According to the official 

data supplied by the Authority for the Digitalization of Romania, 
in 2023, a total number of 29,672 unique public procurement 
procedures with an estimated value of RON 667,986,720,386 
(equivalent to EUR 135,042,296,651.3715) were initiated through 
the Electronic Public Procurement System (S.E.A.P.).

Comparing the number of unique award procedures chal-
lenged with the Council in 2023 with the number of unique 
award procedures initiated in S.E.A.P., it can be ascertained that 
out of the 29,672 procedures initiated in S.E.A.P., a total of 2,592, 
i.e. 9.95%, were challenged with N.C.S.C. 

The fact that nearly 10% 
of the unique procedures ini-
tiated in S.E.A.P. were chal-
lenged with the Council must 
be interpreted as a red flag for 
the contracting authorities, 
especially considering the 
fact that in 2022 this percent-
age was only 7.82%, while the 
number of unique procedures 
initiated in S.E.A.P. was greater 
(32,200), and the number of 
unique procedures challenged 
with the Council was inferior 
(2,345). 

In relation to the fund-
ing source for the award 
procedures commenced for 
closing public procurement 15. average annual exchange rate published by the N.B.R. for 2023 - 4.9465 RON/EURO

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023
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17
THE TREND OF THE COMPLAINTS
LODGED BY THE BUSINESS OPERATORS WITH
N.C.S.C. RELATED TO THE FUNDING SOURCE
OF THE AWARD PROCEDURES
IN THE PERIOD 2022-2023

 2023   2022
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PROCEDURES FUNDED
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COMPLAINTS LODGED
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PROCEDURES FUNDED
BY NATIONAL PUBLIC FUNDS

842899

2,369

2,761
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899
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contracts, it is observed that 
in the year 2023 a number of 
899 complaints lodged with 
the N.C.S.C. were filed against 
award procedures funded 
by European funds (24.56% 
of the total number of com-
plaints), while the number of 
complaints challenging the 
award procedures of public 
procurement contracts fund-
ed by national public funds 
was of 2,761 (75.44% of the 
total number of complaints). 
Noteworthy is the fact that 
eight complaints lodged with 
the Council did not involve 
procedures funded from Euro
pean or national funds.

Compared to the previous 
year, it can be noted that in 2023 
there was an inconsequential 
increase in the number of com-
plaints lodged against award 
procedures funded by European 
funds (+9.1%, 50 complaints); on 
the other hand, an important in-
crease was noted in the number 
of complaints lodged against 
award procedures funded by 
national public funds (+16.55%, 
i.e. 392 complaints). 

Comparing the total num-
ber of the award procedures 
funded by European funds ini-
tiated in 2023 in S.E.A.P. (8,313 
procedures) and the total num-
ber of complaints lodged with 
N.C.S.C. against the procedures 
funded by the respective funds 
(899 complaints), it can be as-
certained that a percentage 
of 10.81% of the procedures 
funded by European funds ini-
tiated via the Electronic Public 
Procurements System have been 
challenged with the Council by 
business operators.
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Similarly, the number of the complaints lodged with N.C.S.C. under the procedures for award-
ing public procurement contracts funded by national public funds (local/state budget) between 
2022-2023 has evolved as follows:

18A

THE TREND OF THE COMPLAINTS LODGED WITH N.C.S.C. BY BUSINESS OPERATORS
IN THE PERIOD 2022-2023 UNDER THE AWARD PROCEDURES FUNDED BY NATIONAL PUBLIC FUNDS
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To draw an image of the complaints submitted to N.C.S.C. under the procedures for awarding 
public procurement contracts funded by European funds between 2022 - 2023, we have prepared 
a chart highlighting their monthly evolution in the mentioned period:

18

THE TREND OF COMPLAINTS LODGED BY BUSINESS OPERATORS WITH N.C.S.C. UNDER
THE AWARD PROCEDURES FUNDED BY EUROPEAN FUNDS IN THE PERIOD 2022-2023

 2023    2022

72

69

92

57

72

81

60

87

71

88

76 74

54

65 65

44

53

62

67 68

73

87

10
8

96

JA
NU

AR
Y

FE
BR

UA
RY

M
AR

CH

AP
RI

L

M
AY

JU
NE

JU
LY

AU
GU

ST

SE
PT

EM
BE

R

OC
TO

BE
R

NO
VE

M
BE

R

DE
CE

M
BE

R

18

THE TREND OF COMPLAINTS LODGED BY BUSINESS OPERATORS WITH N.C.S.C. UNDER
THE AWARD PROCEDURES FUNDED BY EUROPEAN FUNDS IN THE PERIOD 2022-2023

 2023    2022

72

69

92

57

72

81

60

87

71

88

76 74

54

65 65

44

53

62

67 68

73

87

10
8

96

JA
NU

AR
Y

FE
BR

UA
RY

M
AR

CH

AP
RI

L

M
AY

JU
NE

JU
LY

AU
GU

ST

SE
PT

EM
BE

R

OC
TO

BE
R

NO
VE

M
BE

R

DE
CE

M
BE

R

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023
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Statistically, from its establishment and until the 31st of December 2023, 81,128 complaints were 
lodged by business operators with N.C.S.C., as illustrated by the chart below.

By analyzing the chart above, it can be noticed that the num-
ber of the complaints lodged with N.C.S.C. witnessed a fluctuant 
trend. Each year, ups and downs have been registered in direct 
relation to the number of procedures commenced via S.E.A.P., 
the legislative framework in the field of public procurements, 
the absorption level of European funds, the level of investments 
financed from the national public budget, and the financial ca-
pacity of the business operators to meet the legislative provi-
sions concerning the possibility of challenging the procedures. 

Referring strictly to the year 2023, when the number of com-
plaints lodged has reached and even exceeded that of com-
plaints formulated in 2018 (3,642 complaints), it can be inferred 
that the contracting public authorities show a lack of profes-
sional in the field of public procurement, which has led to the in-
adequate management of a larger number of award procedures. 
This should trigger a red flag in view of the implementation of 
the projects included in the National Recovery and Resilience 
Plan (PNRR). 

Furthermore, the Council 
draws attention to the fact 
that throughout 2023 there 
have been numerous cases 
of public procurement pro-
cedures being effectively 
blocked by the contracting au-
thorities themselves – despite 
being the main entities direct-
ly interested (at least declara-
tively) in the implementation 
of projects funded by nation-
al public or European funds. 
Specifically, there were cases 
where the contracting authori-
ties refused to implement in 
a correct and efficient man-
ner the decisions ruled by the 

19
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THE TREND OF THE COMPLAINTS LODGED BY BUSSINESS OPERATORS
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Council, resorting to their unjustified appeal, which has inex-
plicably and unnecessarily prolonged the completion of invest-
ment projects funded by European or national funds. 

Thus, it was ascertained that in 2023, the number of com-
plaints lodged with the superior court by the contracting au-
thorities that refused to apply the decisions issued by N.C.S.C., 
within which the complaints formulated by business operators 
were admitted and the reevaluation of the offers was ordered, 
was 146, i.e. a 10.6% increase compared to 2022, and a 21.67% 
increase compared to 2021, respectively. 

Regarding the complaints lodged by business operators, a 
central element in their analysis is the object of the public pro-
curement contract. The official statistical data compiled within 
the institution show that in 2023 the complaints filed and lodged 
with the Council have targeted:
n �procedures for awarding public procurement contracts for 

the supply of products – 1,335 complaints (36.48%);
n �procedures for awarding public procurement contracts for 

the provision of services – 1,168 complaints (31.91%); 
n �procedures for awarding public procurement contracts for 

the provision of works – 1,157 complaints (31.61%).
Analyzing the evolution of the complaints submitted between 

2022 – 2023 according to the object of the public procurement 

contract, it can be noticed that, 
in comparison to the previ-
ous year, a 39.56% increase 
was recorded in the number 
of complaints lodged under 
procedures for awarding pub-
lic procurement contracts for 
the provision of works, and an 
8.8% increase in the number of 
complaints lodged under proce-
dures for awarding public pro-
curement contracts for the sup-
ply of products. Furthermore, it 
must be noted that, during the 
mentioned period, the number 
of complaints lodged under pro-
cedures for awarding public pro-
curement contracts for the pro-
vision of services has recorded 
an inconsequential decrease of 
0.77%, practically maintaining a 
value equal to that of the previ-
ous year.
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THE SITUATION OF COMPLAINTS LODGED BY BUSSINESS OPERATORS
WITH N.C.S.C. IN THE YEAR 2023, RELATED TO THE CONTRACT TYPE

CONTRACT
FOR THE SUPPLY
OF PRODUCTS 

1,335
(36.48%)

CONTRACT
FOR THE PROVISION 

OF SERVICES 

1,168
(31.91%)

CONTRACTS
FOR THE PROVISION

OF WORKS 

1,157
(31.61%)

20

THE SITUATION OF COMPLAINTS LODGED BY BUSSINESS OPERATORS
WITH N.C.S.C. IN THE YEAR 2023, RELATED TO THE CONTRACT TYPE

CONTRACT
FOR THE SUPPLY
OF PRODUCTS 

1,335
(36.48%)

CONTRACT
FOR THE PROVISION 

OF SERVICES 

1,168
(31.91%)

CONTRACTS
FOR THE PROVISION

OF WORKS 

1,157
(31.61%)

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023



23

ACTIVITY 
REPORT 2023

With regard to the workload of each chamber for solving com-
plains in 2023, the official data shows that each of the Council’s 
11 chambers was randomly (by electronic means) assigned an 
average of 333 complaints (files), i.e. a monthly average of ap-
proximately 28 complaints (files)/chamber. Comparing the data 
present above with those of 2022, when each chamber was as-
signed a number of 294 files/year, it can be noticed that the aver-
age yearly workload of each chamber has increased during 2023, 
compared to the previous year, by 13.25% (+39 complaints files).

However, besides solving the complaints lodged by business 
operators, each chamber of the Council had to cope with an ex-
tremely large volume of activities, such as issuing resolutions, 
managing the securities submitted by business operators (de-
positing and refunding of bails established for each challenged 
public procurement procedure), as well as hundreds of thou-
sands of pages of correspondence with business operators, con-
tracting authorities and Courts of Appeal. 

Thus, in 2023, aside from issuing decisions, the 11 chambers for 
solving complaints have also issued a total of 3,727 resolutions, 
with a 10.72% (+361) increase compared to the previous year.

Also on the topic of the work volume carried out by the 
Council’s chambers for solving complaints throughout 2023, it 
is noteworthy that, based on Article 17 of Law 101/2016, appli-
cations of voluntary intervention in dispute were formulated 
within 1.143 complaints by the business operators interested to 
participate/participating in the award procedure, which has in-
creased the complexity level of the respective files and had led 
to the chambers having to perform supplementary procedures. 

In order to provide a perspective on the work volume existent 
at the level of the Council and on the complexity of the complaints 
(files) pending before the institution in 2023, we must underline 
that most challenged procedures had multiple complainants and 

interveners, regarding both the 
award documentation and the 
result of the procedure, for which 
reason, in relation to certain 
award procedures challenged by 
business operators the Council 
was forced to issue more than 
one decision, along with dozens 
of related documents. 

Although the number of the 
complaints and of the applica-
tions of voluntary intervention 
assigned for each chamber for 
solving complaints has been 
significant and the complex-
ity of the files was high, the 
11 chambers for solving com-
plaints within the Council have 
accurately respected the terms 
for settling the complaints, as 
provided for in Article 24 para-
graph 1 of Law no. 101/ 2016. 
A notable aspect is that the 
terms for settling the com-
plaints lodged by business 
operators with N.C.S.C. were 
among the shortest in the 
European Union, Romania 
ranking higher than states 
with similar institutions, such 
as Germany, Austria, or Latvia, 
in this regard.
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THE TREND OF THE COMPAINTS LODGED BY BUSINESS OPERATORS WITH N.C.S.C.
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According to the legislation 
applicable in the field of public 
procurement, each complaint 
filed by a business operator 
under a public procurement 
procedure is individualized, 
thus becoming a litigation, the 
subject matter of which being 
the parties’ claims submitted 
for settlement  (i.e. that which 
public procurement settle-
ment councilors are required 
to verify, assess, ascertain 
and settle). Hence, it results 
“ipso facto” that the action of 

2.2. �THE SUBJECT MATTER OF THE COMPLAINTS LODGED 
BY THE BUSSINESS OPERATORS

CODE CRITICISM NO. OF
CRITICISMS

D1.1 restrictive requirements on the qualification/selection criteria related to the candidate’s or the bidder’s 
personal status 1

D1.6 restrictive requirements on the qualification/selection criteria related to environment protection standards 1

D1.5 restrictive requirements on the qualification/selection criteria related to quality assurance standards 2

D5 form of establishing the bid bond 2

D2.2 other requirements related to the award criterion 4

D3.1 missing mention “or equivalent”, in such cases as provided by the law in force 4

D6 infliction of unfair or excessive contractual provisions 9

D1.4.1 restrictive requirements on the qualification/selection criteria related to similar experience 13

D2.1 irrelevant factors of assessment, missing calculation algorithm, with non-transparent or subjective 
calculation algorithm 19

D1.3 restrictive requirements on the qualification/selection criteria related to economic and financial condition 21

D1.4 restrictive requirements on the qualification/selection criteria related to technical and/or professional 
capacity 21

D7 failure to split the procurement by lots, in case of similar products/ works 25

D1.2 restrictive requirements on the qualification/selection criteria related to the ability to pursue professional 
activity 26

D4 missing clear, complete, unambiguous answer from the contracting authority on the requests for 
clarification of the tender documentation’s provisions 33

D2 requirements on the award criterion 42

D3.2 other restrictive requirements in terms of technical specifications 48

DA other criticism to the documentation 87

D8 other reasons related to the tender documentation 100

D1 restrictive requirements on the qualification criteria 120

D3 restrictive requirements in terms of technical specifications 270

16. As defined by Article 3 letter a of Law no. 101/2016

settling the complaint puts forward both a matter of fact and a 
matter of law, which the counsellors for solving complaints in 
the field of public procurements are called to solve via a Council 
decision, in order to ensure the protection of the subjective law. 
Thus, the subject of the complaint may be either the total or 
partial cancellation of a deed of the contracting authority or 
compelling the contracting authority16 to issue a document.

In 2023, after analyzing the 3,668 complaints lodged with 
the Council, it was ascertained that 797 of them concerned the 
award documentation, while 2,871 concerned the result of the 
procedure.

With regard to the 797 complaints concerning the award doc-
umentation, it was ascertained that the most common criticisms 
invoked in relation to the requirements imposed by the con-
tracting authorities were the following:

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023
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In order to highlight the particular diversity of the cases with which the Council is invested, we 
deem it necessary to exemplify by presenting some decisions of the settlement chambers in parallel 
with the decisions of the courts that were notified in regard to the exercise of their legality control. 

1. N.C.S.C. DECISION

Failure to split the component 
products of the subject of the 
framework agreement into lots 
and certain technical specifica-
tions in the tender book. 

One of the challenged as-
pects is related to the failure to 
split the component products 
of the subject of the framework 
agreement into lots. The argu-
ments invoked by the chal-
lenging party in support of the 

criticism submitted are based on the following aspects:
 the products liquefied oxygen and compressed oxygen, de-

spite being identical in fact (oxygen), are required in different 
forms and do not have shared costs;
 furthermore, as provided in art. 9 para. (3) letter f) of the 

methodological norms approved by the Government Decision no. 
395/2016, the decision of the contracting authority on this mat-
ter – of not splitting the products in lots – is justified based on the 
contracting strategy;
 in the present case, no such justification was provided in 

support of not splitting the products in lots.
Thus, the challenging party ascertained that it is necessary to 

split the award procedure for the provision of oxygen in at least 
two distinct lots, namely: the purchase of medical liquid oxy-
gen and the purchase of gaseous medicinal oxygen and carbon 
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dioxide in cylinders, to ensure 
the observance of the applica-
ble legal provisions and gener-
al principles on the awarding of 
public procurement contracts.

The fact that all products 
are included in the same CPV 
code and share the same pur-
pose /use does not prove that 
they should be merged in a 
single lot.

In the practice of the courts 
of law and the Council, the sim-
ilarity and interdependence of 
the products, and not a spe-
cific purpose, such as that in-
dicated by the contracting au-
thority, were considered when 
making decisions to oblige the 
contracting authority to split 
the products into lots.

The Council acknowledges 
that, although, according to 
the claims of the contracting 
authority, the 2 categories of 
oxygen (liquid medical oxygen 
and gaseous medical oxygen 
and carbon dioxide in cylin-
ders), have the same scope and 
are used for the same purpose, 
they are independent product 
categories, with distinct mar-
keting sectors, and can be used 
independently from each other.

Consequently, the above-
mentioned justifications of-
fered by the contracting au-
thority are not deemed by the 
Council as being relevant and 
in accordance with the provi-
sions of art. 3 letter dd) and art. 
141 para. (2) of Law no. 98/2016, 
because the products in ques-
tion, under the given circum-
stances, should be subject to 
separate tenders, according 
to the nature and type of the 
products, context in which 
multiple interested business 

operators may participate in the procedure, thus using the as-
signed funds more efficiently.

The Council applied the same approach when issuing Decisions 
no. 627/2020, 1406/2023, 1900/2023, 2178/2023, 2138/2023 and 
2260/2023.

As a consequence, under these circumstances and by corre-
lation with all the previous considerations, the Council deems 
well-founded the claims invoked by the challenging party, S SRL, 
according to which conditions are met for splitting the subject 
matter of the framework agreement into at least two different 
lots, for two categories of oxygen products, namely the purchase 
of liquid medical oxygen and the purchase of gaseous medical 
oxygen and carbon dioxide in cylinders.

As was previously mentioned, the challenging party also 
brought claims against certain technical specifications in the ten-
der book. Thus, a first criticism refers to the fact that the 8-liter 
capacity is uncommon, and only one business operators holds 
the necessary Marketing Authorization (“APP”) for it. The chal-
lenging party also made mention of the fact that, by analyzing 
the Nomenclature provided by the National Agency of Medicines 
and Medical Devices (“ANIVI DM”), it can be ascertained that Linde 
is the sole business operator offering cylinders of this capacity.

In relation to the above, the Council ascertains that it is neces-
sary for the purchasing party to carry out a detail analysis of the 
challenged specifications of different manufacturers and estab-
lish them in such a way that does not limit the participation of 
business operators in the procedure, but also covers its needs.

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023
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2. N.C.S.C. DECISION

The challenging party requests that the contracting authority be 
ordered to remedy the award documentation, to extend the time 
limit for the submission of tenders accordingly, and to suspend 
the award procedure until a solution is awarded on the main issue 
of the matter challenged.

From the analysis of the parties’ claims and of the documents 
on the case file, the Council notes the following:

As contracting authority, ... has initiated an award procedure, 
by open tender, the subject matter of the supply contract being 
electric minibus for passenger transport – 1 pc including 1 slow 
charging station and 1 fast charging station”, by publishing in SEAP 
the participation notice no. .../2023, together with the related award 
documentation. 

The first issue covered by the appeal submitted by P SRL is 
the requirement for similar experience and more specifically the 
manner in which said similar experience is defined, as provided in 
item 3. III.1.3.a) Technical and/or professional capacity in the data 
sheet: “2. By supply of similar products, the contracting author-
ity means: the supply of public transport vehicles with electric 
traction and braking with similar autonomy and/or similar and/
or superior products in terms of complexity and/or purpose.” The 
applicant requests that this requirement be amended to the effect 
that similar supplies are to be considered as supplies of ‘passenger 

minibuses’ and not exclusively 
‘public transport vehicles with 
electric traction and braking’.

In its opinion, the contract-
ing authority did not justify in 
any way its decision to deem as 
similar experience only the pro-
vision of electric public trans-
port vehicles and to exclude the 
supply of other means of public 
transport. 

The Council thus notes that 
the Contracting Strategy did not 
provide any justification for the 
fact that only the previous de-
liveries of electric vehicles are 
deemed similar experience.

Contrary to the claims of 
the contracting authority, the 
Council considers that, in fact, 
identical experience is required, 
not similar experience. 

In fact, the only argument 
in the opinion supporting the 
claim that similar and not iden-
tical experience is required is 
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that the requirement also cov-
ers supplies ‘similar or supe-
rior in terms of complexity and 
purpose’.

Considering the history of 
such procedures carried out 
during 2023 in Romania, the 
Council notes the exclusive 
participation, as tenderers, of 
suppliers (dealers) and not of 
manufacturers.

Further considering the na-
ture of the supply contract, the 
necessary experience refers to 
the supply of vehicles, and not 
the manufacture thereof.

The differences between the 
supply of an electric minibus 
and the supply of a minibus with 
a thermal engine are minimal, 
being obvious that a party that 
can/knows how to supply a clas-
sic vehicle (operating on liquid 
fuel) can/knows how to supply 
an electric vehicle.

In fact, the first suppliers of electric vehicles were obviously the 
suppliers of classic vehicles.

Even today, in single-brand dealerships, salespeople do not 
exclusively sell electric vehicles or classic vehicles, but both types 
of vehicles.

Considering the above reasons, the Council accepts the claim in 
the complaint and orders the rewording of the definition of similar 
experience as follows: ‘By supplies of similar products, the con-
tracting authority means: the supply of public transport vehicles’.

Given that the requirement for similar experience is a qualifica-
tion requirement, being also provided for in the contract notice, 
the correction must be implemented through the publication of 
an erratum to this effect.

3. N.C.S.C. DECISION

Complaint regarding the manner in which the contracting autho-
rity has established the estimated value of the procedure and 
certain requirements of the award documentation.

Examining the parties’ claims, the evidence on the case file 
and the applicable legal provisions, against the criticisms regard-
ing the level of the estimated value, i.e. in the opinion of the chal-
lenging party the amount of 2,390,997.24, excluding VAT, indicated 
for eight months of the contract, is insufficient, given that an 

THE ACTIVITY 
PERFORMED BY N.C.S.C. IN 2023
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amount of 2,392,198.28 lei is required only for the costs incurred 
with 20 fixed human guard posts, without profit margin and indi-
rect expenses.

The purchasing party shows that the total estimated value has 
been established taking into account 20 fixed posts and a posi-
tion as head of objective, based on:
 addendum no. .../2022 to contract no. .../ 2022;
 the national gross minimum wage as per GD no. 1447/2022, 

with the application of the relevant legal benefits according to 
the provisions of the Labor Code;
 introduction of the head of objective according to Decision 

No. 1760/2022 and the Civil Sentence No. 17/CA/2022.
At the same time, the purchasing party shows that for the head 

of objective post it had considered a total estimated value of 
45,656 lei without VAT, and for monitoring services, the amount of 
680 lei without VAT, for the eight-month contractual period (May-
December 2023).

From the explanations presented, it is concluded that for 
the 20 fixed guard posts (with a schedule of 24 hours/day, 12/24 
hours/day and 8/24 hours/day), the contracting authority consid-
ered the total value of 2,344,661.24 lei, resulting from the elimina-
tion from the estimated value indicated in S.E.A.P., of 2,390,997.24 
lei, of the two types of costs listed in the previous paragraph.

The Council stresses, in accordance with the challenging par-
ty’s claims, that the value must take into account all the costs 
incurred in carrying out this type of contract, the costs imposed 
by the labor law, tax law, etc., as well as the indirect costs and a 
profit on the provider’s part.

From the addendum no. .../2022 to contract no. .../2022, in-
voked in its justifications by the contracting authority, results the 
consideration of an hourly rate of:
 22.65 lei/hour for posts with a 24/24 h/day schedule,
 21.09 lei/hour for posts with a 12/24 h/day schedule,
 20.54 lei/hour for posts with an 8/24 h/day schedule.

By multiplying these rates 
by the number of hours corre-
sponding to each type of post, 
as highlighted in the pricing 
table, form 8.1, p. ... of the pro-
curement file submitted by the 
contracting authority, namely:
 22.65 lei/hour x 94,080 to-

tal hours/8 months = 2,130,912 
lei
 21.09 lei/hour x 8,820 total 

hours/8 months = 186,013.80 lei
 20.54 lei/hour x 1,336 total 

hours/8 months = 27,441.44 lei
It is confirmed that the cor-

responding estimated value 
for 20 fixed guard posts, in-
cluding posts with a schedule 
of 24 hours/day, 12/24 hours/
day and 8/24 hours/day, is 
2,344,367.24 lei.

In the context set out above, 
the Council will accept the 
challenging party’s claims that 
the contracting authority has 
to estimate the value of the 
contract taking into account all 
the costs it entails and which 
the authority itself will sub-
sequently incur through its 
payments to the provider, and 
bidders also have to consider 
the estimated value, as pro-
posing a bid price in excess of 
it may result in the rejection of 
the bid.

The value estimated and 
indicated by the authority is 
very important in the case of 
contracts where the bidding 
margin is extremely low, as is 
the case for contracts for the 
purchase of security services, 
where the main cost is the re-
muneration of the staff, which 
the bidders are tempted to rate 
at the legal minimum, in order 
to have the highest chance of 
winning the contract.
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The minimum wage provided by the law must be observed by 
both the contracting authority and the bidders.

Considering the type of posts for which security services must 
be ensured (24-hour regime, including during the night, days off, 
public holidays), the following provisions of the Labor Code be-
come applicable:
 Art. 125 - (1) Work performed between 22.00-6.00 is consid-

ered night work. 
(2) The night worker shall represent, as the case may be:  
 a) the employee that performs night work for at least 3 hours 

out of his daily working time;  
 b) the employee that performs night work for at least 30% of 

his monthly working time. 
(4) The normal working time for night workers whose activity 

is carried out under special or outstanding working conditions 
shall not exceed 8 hours during any 24-hour period unless the 
increase of this duration is provided for in the relevant collective 
labor agreement and only if such provision does not conflict with 
the express provisions set out in the collective labor agreement 
concluded at a higher level.  

(5) In the situation referred 
to in paragraph (4), the employ-
er is obliged to grant equiva-
lent compensatory rest periods 
or monetary compensation for 
any night hours worked in ex-
ceedance of the 8-hour limit.  
 Art. 126 - Night workers 

benefit from:  
a) either a work schedule 

reduced by one hour compared 
to the normal duration of the 
working day, for days on which 
they perform at least 3 hours of 
night work, without this lead-
ing to a decrease in their basic 
salary; 

b) or a bonus for the work 
performed during the night 
amounting to 25% of the basic 
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